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UNITED STATES DISTRICT COQURT
MIDDLE DISTRICT OF FLORIDA
FORT MYERS DIVISION

12CHAEL 5. GOGOLA,

Plaintiff,
V3 Casze No. 2:04-cv-417-FtM-29DNT
JAMES ZINGALE, Chairman, Executive
Director Florida Department of
Revenue, 1in his official capacity,
and FPLORIDA DEPARTMENT OF REVENUE,®

Cefendants.

/
OPINION AND ORDER
This matter comes before the Court on defendants’ James

Zipgale (Zignale) and the Florida Department of Revenue (“FDR"},
Moticn T¢ Dismiss Amended Verified Complaint (Doc. #15), filed on
Qctoper 13, 2004. P_aintiff’s Cross Motiorn to Deny Motion tc

Dismiss (Doc. #19; was filed on Octoeober 29,2C04, and i3 construed

Fy

2s a respcnse to cefendants’ motion to dismiss.

I.

ot

-
poa

In deciding 2 motien to dismiss, the Court must accep

v

4
ey
D

factval allegaticns in a complaint as true zand take them 1in

~igat most favorable to the plaintiff. Christopher v. Harbury, 536

403, 4C6 (2002, Hill v, White, 321 F.3d 1334, 1335 (1lth Cir.

2003y . A compliainrt should not be dismissed unless 1t appears

‘Al other defendants were dismissed pursuant to plaintiff’s
Notzce of voluntery Dismissal. {Docs. #17, 18, 2I;.
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beyond doubt that plaintiff can prove no set of facts that wouls

entitle hic to relief. Conley v. Gibson, 355 U.S. 41, 45-46 (1857)
(fcotrnote omitted); Marsh v. Butler County, Ala., 368 F.3d 1014,
2022 4iith Cir. 2001y (en banc). Tc satisfy the pleading
requirements for FEp.R.Crv.P. 8, a complaint must simply give tre
grounds upecn which it rests. Swierkiewicz v, Sorema N.A., 534 U.S.
SCe, 512 (20082 However, dismissal is warranted under FE0.R.Crv.P.

, assuming the truth of the factual allegations of

praintirff’s complaint, there is a dispositive legal issue which
precliudes relief Neitzke v. Williams, 490 U.S. 319, 326 (1989)
Brown v. Crawferxd County, CGa., %60 r.2d 1002, 100%-10 (llth Cir.
18392) The Court need not accept unsupported conclusions of law cr
cf mixed Zaw and fact in a complaint. Marsh, 268 [F.3d at 1Q036.
Eecsuse plaintaff is proceeding pro se, his pleadings arxe held to
a less stringent standard than pleadings drafted by an attoerrey and
will be liperally construed. Hughes v. Lott, 350 F.3d 1157, 1140
{licn Ciyx. 2003;.
II.

Tne Amended Verified Complaint (Doc. #11)? sets forth the

fel_owing fzcts, which at this stage of the proceedings are assumed
ne Amended Verified Complaint (Doc. #11) is the operative
pleaai 1§ in this case. Plaintiff filed a second Amended Complaint
{(Doc. #Z0) without leave of court which is i1dentical to the Amendegd
Versfied Vomplalnt. The Amended Complaint {(Doc. #20) will
therefore be stricken as redundant, although it will remain in the
g

file Zor reccrd purposes.

o
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to be true. Plaintiff and Sandra §. Gogola (“Sandra”) were married
on November %, 1969 and had three children within the marriage.
(Doc. #11, 984 ). On May 9, 1999, the Twentietr Judicial Circuit
crt irn and for Lee County, Florida entered a Final Judament of
Disscliuzicon of Marriage. (Doc. #11, 9484 and Exhibit 2). This
Final Judgment ratified, approved, confirmed, and adopted by

reference a Marital Settlement Agreement and ordered the parties to

comply wlTh 4its terms. {(Doc. #11, Exhibit 2, 92). In accordance
with Fla. Staw. Chepter 61, Fla. Stat. § 61.075, the state circuit

ccurt conducted an equitable distribution of their property and

dies, or wuntil Sandra remarries. {(Doc. #11, 99 8&-89). on
occaszon plaintiff has failed to make these payments, and several
orders 27 contenpt have been entered against him. (Deoc. #11, 99.).
FlaintifZ filed a motion in state court seeking a declaratory
Judgment that the Florida alimony statute was unconstitutional for
2 numeper cf reasons, including a viclation of the Due Process
Clause of the United States Constitutien, but on July 25, 2002, the

ircult judge entered an Order denying relief. (Doc. #11, Exhibit

:1ntiff’s appeal to the Second District Court of Appeal was

[FS]
el
e
Y

dismissed because it was from a nonappealable order. (Doc. #1171,

Plaintilff’s seven-count Verified Amended Complaint (Doc. #1l)

seeks a ceclaratory jJudgment that the alimony provisions of Chapter

dood
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61 of the Florida Statutes violate three provisions of the United

States Constitution, three provisiecns of the Florida Constitution,

anz Flerida precedent and public policy. Plaintiff allegesz <Rzt
ThE TLcrlie alimony statute contravenes the Egqual Pretecticen and
Zue Process clauses of the Fourteenth Amendment and viclates the

Thirteenth Amendment’s prohibition against involuntary servitude.
Plaintiff 2lso contends that the Florida alimony statute vialartes
the Florida Censtitution’s rights of privacy, egual protection, and
inasiepable bssic rights”. Finally, plaintiff alleges that the

Florida alimony statute violates Florida Supreme Court precedent

IIT.

Defendants assert +that pursuant tec the Rocker-FPeldman

docrrine® <this <court has no subject matter Jurisdiction to

(Y]
3
ot
[€4]
~

tain piaintiff’s challenges to the Florida alimeony statutes.

o)l
H

The Rocker-Feldman doctrine ™“places limits on %the subject mac:

dicticen of federal district courts and courts of zppeal over
certain matters related to previous state court latigation.”

Goodman _v. Sipes, 258 F.3d 1327, 1332 (llth Cir. 2001). In

vl

ocker-Feldman doctrine prevents any federal court

s

o
wn
[47]
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other than the United States Supreme Court from reviewing the Zinzal

dgments c¢f state courts. The doctrine extends n2t on.y 1o

q

‘See District cf Columbia Couxrt of Appeals v. Feldman, 4
U.S. 422 (2983); Rookex v. Tidelity Trust CZo., 263 U.S. 412 (1323

-4 -

'}

;

05



(2%

j g~
ro

2]

(

04 15:13 FAX 2394612001 DISTF. -7 =7

]

co

“

3

stituticnal claims presented or adjudicated by a state cour:,

(

but alsc to claims that are “inextricably intertwined” with a staze

court judgment 1f plaintiff had a reescrable copportunity to raise

S|
(a)
Q
[§Y)
ct

1z I=geral claims in the state proceedings. Goodman, 2589

72 illth Cir.

. -

o
o
N
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1232, S.egel v. LePore, 234 F.3d L1€3,

banc:; Amos v. Glvnn Zounty Board of Tax Assessors, 347 £.23d 1248,
126A n. 2l (11th Cir. 2003} (internal citations omitted). A claim

13 inextrigably intertwined with the state court adjudicaticn when
fecera: re.:ef zcan only be predicted upon a finding that the state
court was wrceng. Goodman, 259 F.3d at 1332.

Here, plaintiff in essence seeks tc reverse a state court’s

orcder concerning the payment of alimony. Plaintiff asserts that he

dic not raise any of the federxal issues in state court. (Doc. #11,
©32). All trhe federal claims, and also the state law claims, could
have peen presented to the state court during the dosscliuticn

proceegdings. Plainciff had a reasonable opportunity to dc so, but
imely failed to de sc ancd instead entered inte the Marital
Sertlement  Agreement which was incorporated into the Final
Judgment. The issues of whether Chapter 61 is unconstituticnal Zor
any oI the reasons now stated by plaintiff were inextricably

intertwined with the issue of whether the state court could award

(0]

(o]
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alimeny in the manner it did. The Court concludes that th

i

Teldman 2coctrine pars 2 federal court from enter

aining plairn

claim trhat the Flerida alimony statutes are uncenstitutional or 2

Zous
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viclation of Floride law.

Pigintiff alsc asserts

[

VU I Ny
Lhe constitutionality o

DISTRICT ¥TM

o
(52}
(DAY
]
o
53}

Powell v. Powell, BO F 3d 464,

that his case is a “general challenge”

the alimony statutes used against him,

anag 1s act e cirect challenge to the results of the alimeny

=3 challienge. Doe v. Pryor, 344 F.3d 1282, 12B6-87 (_ith
Zir 2003

Accordingly, 1t is now

ORDERED:

1. Defendants’ Motien <¢o Dismiss plaintiffs’ “Amended
Jerified Complaint” (Doc. #13) is DENIED as moot.

Z. Defendants’ Motilon to Dismiss plaintiffs’ “Amenced

Verified Complaint” (Doc. #15) is GRANTED, and this cause is herebhy

DISMISSED with prejudice for lack of subject matter jurisdiction

cver the yemaining defendan

. - - _
b e Clexrxrk <f the

Court 1s directed
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cuagment accordingly, te terminate all pending motlions, and oo
clsse =he fiie.

DONE AND ORDERED at Fort Myers, Florida, this i6th day 22

O
s

[y

Decembeyr, 20

A [ -
P 1' il

At (o r s
JOHN E. STEELE
Unjted States District Judge

¢
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Ccples

Counsel of Record
Flaintiff

DCCO



