UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 04-80669-CIV~2LOCH

STEWART GRE

ENBERG,

Plaintiff,
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ELAINE GREENBERG, JEFFREY

COLBATH, FIFTEENTH JUDICIAL
CLIRCUIT COURT OF FLORIDA, The
- Honorable Edward Fine Chief ,
Judge, ‘

Defendants. i

— R ./ i
e Court upon Defendant Elaine Greenberg’s :

Motion To Dismiss Plaintiff, Stewart Greenberg’s Motion For Injunctive
Relief AndﬁNatica Of Removal {(DE 6). The Court has carefully reviewed
said Motion and the entire court file and is otherwise fully advised in
the premises.

The Court notes that the above-stvled cause arises from dissolution
of marriage proceedings initiated by Plaintiff Stewart Greenberqg in the
Circult Court of the Fifteenth Judicial Circuit in and for Palm Beach

County in December 1298. A Final Judgment of Dissolution of Marriage

was entered in those proceedings on April 17, 2000, and Plaintiff

Sl ment to the Florida Fourth District

sequently appealed that Final Judc

Court of Appeals. On July 5, 2001, the Court of

Appeals reversed in

part the Final Judgment, and remanded the matter to the trial court.

193 So.2d 52 (Fla. Dist. Ct. App. 2001).

The trial court entered a Final Judgment on Remand on October 15, 2002,

and Plaintiff again appealed.] Upon this second review, the Court of

Appeals upheld in material part the Final Judgment on Remand on Novemb




26, 2003, See DE 6, pp. 1-2|

On June 10, 2004, Defendant Circult Court Judge Jeffrey Coibath ot
Florida’s Fifteenth Judicial Circuit entered an Order finding Plaintiff

ee DE 1 ? Ew. A,

in arrears on alimony in the amount of $99,486.64.°

Judge Colbath found Plaintiff to be in contempt of that court, and

ordered Plaintiff to be incarcerated for such contempt until the

arrearage was paid. In that same Order, Judge Colbath provided

Plaintiff the opportunity to avoid incarcexation i1f he appeared before
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that court and established payment of the arrearage by July o, 2004.

Subsequent to the entry of the aforementioned Order, Plaintiff,
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acting pro se, initiated the above-styled cause by filing a Verified
Complaint, Motion For Injunctive Relief And Notice Of Removal (DE 1).
Noting its duty to liberally construe pro se pleadings, but further
expressing i1ts inability to construe the aforementioned pleading based

on 1its allegations, the Court entered an Order (DE 18) directing
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Plaintiff to file a memorandum informing the Court whether he was

removing his state dissolution of marriage proceedings or initiating a

his Memorancum To Court (DE

new action. Plaintiff subsequently filed
21} informing the Court that he intended the aforementioned pleading (DE

1) to be construed as & Complapint initilating a new action.

In said Complaint (DE 1), Plaintiff claims that Judge Colbath’s

Crder (DE 1, Ex. A) evidences Defendants’ efforts to act “without regard

that Judge Colbath’s

and respect of basic rights of citizens” and

finding of contempt is an attempt to illegally establish a “debtor’s

1 In an earlier ordader, Judge Colbath had found that Plaintiff
had the “present ablility” to pav his arrearage. See DE 26, Ex. A.
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prison.” DE 1, 99 14 and 16, Plaintiff further alleges that his “due

statutes, [sic] has been taken away,” DE 1,

amounts to an "infringement on the U.S. Constitution, 14th and 4th

Due Process Clause,

Right to Privacy, Right to be left
alone, inter alia, [sic] pursuant to 42 U.S.C. 1983." DE 1, ¢ 10. In

the instant Motion (DE 6), Defendant Elaine Greenberg, also acting pro

se, seeks dismissal of the aforementioned Complaint (DE 1) and argues
that Plaintiff has engaged in protracted litigation and motion practice

in an effort stall enforcement of the Final Judgment entered in the

See DE 6, p. 2. Elaine

underlying dissolution of marriage proceedings.

Greenberg further argues that|although Plaintiff has “clearly exhausted

his options at both the trial and appellate levels,” he has filed this
Complaint as an “appeal to new ears” strictly to “tie up matters in the
. state] court.” See Id.

The Court notes that the federal courts are courts of limited
jurisdiction. The presumption, in fact, is that a federal court lacks

jurisdiction in a particular |case until it has been demonstrated that

. =1=) b (el L .._f.lr;.

Fitzgerald

jurilsdiction over the subject matter exists.

oad, Inc., 760 F.2

d 1249 (11th Cir. 1985). In his Complaint

(DE 1), Plaintiff invokes thils Court’s federal question jurisdiction

pursuant 28 U.S.C. § 1331 states claims arising under the

ver, that

Constitution of the United States.® The Court notes, howe

2 The Court notes that Plaintiff also invokes the Court’s
jurisdiction pmx%u&mt to 28 U.S.C. & 1441. § 1441 (a), however,
provides that the only pmrty to @ Smt@ ﬁmum action that may
remove the ﬁﬂtlmm tm fede defendar

3

ST TR R N R YRTRERL TR TSI, AT B et r S . e - -

p?:;ﬁ "-l,','r'ﬁ"' EL I [ -, — -
t.--.----ﬂlr TR % e Alﬁim D B



invocation of the Constitutiion does not necessarily establish this
Court’s jurisdiction over a | case because “‘a United States District
Court has no authority to review final Judgments of a state court in

judicial proceedings. Review of such judgments may be had only in [the

§F FF

United States Supreme Court]. 40 F.3d 464, 466

(Llth Cir. 1996) (guoting Pist. of Columbia Court of Appeals v, Feldman,

460 U.S. 462, 482 (1983)). The Court further notes that there are two :
statutory bases for the aforementioned holding: “(1) 28 U.8.C. § 1257,
which limits federal review jof state court proceedings to the United
States Supreme Court, and (4) 28 U.S.C. § 1331, which provides that
tederal district courts are| courts of original “Jjurisdiction.”

263 U.S5. 413, 415-1oc (1923)). -

of “claims actually raised in [the state court, but also [of] clai
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were not raised in the state cpurt but are inextricably intertwined with

the state court’s Jjudgment.”

==
-
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doctrine “‘can

man doctrine in holding that the

plaintiff had a reasonable opportunity to

raise” in the state court proceedings. Wood v. QOrange County, 715 F.2d

1543, 1547 (llth Cir. 1983).

In the above-styled cause, the Court notes that Plaintiff seeks to

Plaintiff has stated that his initial pleading (DE 1) should be
construed as a Complaint. Even if he intended to fll@ a Notice of
Removal, however, & 1441 would not provide & -Furisdictional basis
because Stewart Greenberg is also the Plaintiff in the underlying

State dissolution of marriage proceedings, and therefore, he may
1 court. See DE 1, § 1 and Ex. 1.

not remove the action to federsa
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Chﬁll@ﬂg@ the state court’s

attempt,

atening him with incarceration,

by means of holding Plaintiff in

to enforce a Final

Judgment i1t has entered. Accordingly, the Court finds that Plaintiff

asks this Court to review a
final Jjudgment of a state

opportunity to raise this cl

rtwined with the

claim inextricably inte
court, If Plaintiff had a reasonable

aim in the state proceedings, therefore,

this Court lacks jurisdiction over the above-styled cause pursuant to

the Rooker-~Feldman doctrine.

Upon review of Plaintiff’s Complaint (DE

L) and the attached Exhibit, i1t is clear that Plaintiff did have such an

opportunity. Although Judge

2004,

thus avoid incarceration altogether.

owe the aforementioned arr

unconstitutional method of

Colbath's Order was entered on June 10,

Plaintiff had until July 6, 2004 to pay his alimony arrearage and

If Plaintiff felt that he did not

earage, or that incarceration was an

enforcing a contempt Order, Plaintiff

similarly could have raised these claims at or prior to the July 6, 2004

hearing.-

opportunity to raise the cla

styled cause during the state

doctrine, this

Bcecordingly, the Court finds that Plaintiff had

reasonable

ims which form the basis for the above-
proceedings, and that pursuant to the

Court 1s without -“urisdiction to consider

Accordingly, after due consideration, it is
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Plaintiff in
and that 1t 18 well

follows:

Regarding the probable success of Plaintiff’s attempt to make
th@&% axgmmﬁmtgﬁ however, the Court notes that th@ amount owed by
alimony had twice been reviewed by a court of appeals,
established in Florida

that a party may be

mprmmmd for ﬁmm@mt fmﬁmww """ a fallure to pay alimony owed.

_____ So0.2d 542 (Fla. Dist. Ct. App., 1973).
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L. The Clerk’s Default

Judicial Circuit Court of Flo

(DE. 14) entereqa as to Defendant Fifteenth

rida be and the same is hereby VACATED

aside and of no further force and effect:

2 . Defendant Elaine

Stewart Greenberg’s Motion For Injunctive Relief

Greenberg’s Motion To Dismiss Plaintiff,

And Notice Of Removal

(DE 6) be and the same is hereby GRANTED;

3. The above~styled cau

4,

Motions be and the same are hereby DENIED

Florida this /d 7

ies furnished:

Copi

Stewart Greenberg, pro se
958 Eve 5t.

Delray Beach, FL 33483

@2%3 N@W 65th Rm&d
Boca Raton, FL 33496

Valerie J. Martin, Esg.
For Defendant, Jeffrey Colbat

To the extent not ¢therwise disposed of herein,

mbers at Fort Laud

se be and the same is hereby DISMISSED; and

all pending

as moot.

lerdale, Broward County,

- March, 2005,

L — ZLOCH.WWWWMMMWWWWMWW
Chief United States District Judge




