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ELAINE T GREENBERG;

THE HONORABLE ?EE* FREY COLBATH: and

1 TUDICIAL CIRCUIT
TORIDA, The Honorable Edward Fine, Chief Judge

Plaintiff, STEWAR1

I's Motions to Dismiss Verified Compl aint, Mot

1441 and 1446.

7 Plaintiff has pled a cause for action for which relief can be g anted under 28 U.S.C. §§ 1441

and 1446.

7 Plaintiff’s pleading and inferences are su Ficient to state a claim for injunctive relief.



the Statement of the casc w ith the addition that

Plaintiff accepts Defendant’s version of

copies of the challenged Order on Form er’s Wife’s

the Plaintiffs initial pleadings included

orees that even with the accuracies it captures the essence, intent 3 nd spirit of the

Plaintiff’s pleading, i.e. « ‘take jurisdiction over this matier,... and enter an injunction

Jeffrev Colbath. .. from causing false and improper imprisonment of an individual.”

barrng..
Motion page 2.

(Verifiied Complamt, page 3)" D

DOTL whi ch mﬁ_é@f Ll be 24

18 1.S.C. §1441 and 1446,

b Plaintiff fails to state a causc of action upon which reliet can be granted under

42 U.S.C. 1983.

 Plaintiff has failed to state a claim for injunctive reliet.

Plaintift argues,



aaaaaa

declaratory and injunctive relief but no

1G83.

c. Pleading support iny anctive relief as a remedy.

d As a pro se Plaintiff he 1s 10 be granted wide latitude to prevail in a Defendant

Motion to Dismiss.

Plaintiff stipulates as to the applicability of the same case 1aw offered by the Defendant

to establish the standards to prevail on a

dant argues that Plaintiff here is not the Nefendant in the state court aciion

of action for 28 U.S.C. 144 1. This argum

therefore fails to state a causc

failure to state a cause of action, but at an alleged defectn compliance by th

78 17 S.C. 1441, Such an argument is a procedural not a jurisdictional rgument.




2 11 S C. 1441 Removal statuie is a procedural and not 2 jurisdictional statutc. The

have been €vel

more accurate to invoke this court’s jurisdiction un

Whenever a separate and indepen dent claim or cause of action within the
131 of this title is joined with one or MOTC

jurisdiction conferred by section i
of action, the entire casc may

otherwise non-ren wovable claims or Causes
~nine all 1ssues ‘m@mm or, 1n its

E@ 3 {W@@; M‘Ed the d@ﬁ MM ct AT mMay deternm

t in a ministerial action, 1.€. @ civil contempt proceeding. The

an effective defendan

Plaintitt thus removed the state action to this court based on this new 42 11.8.C. 1983 claim.

7

(s court' s

This additional claim, an alleged violation of a federal sta

der 28 U.S.C. 1441 (c) and 28 U.S.C. 1331
statute. 28 U.S.C. 1441 (a) states,

jurisdiction un
Y8 1J.S.C. 1441 is effectively a procedural

“Except as otherwise €xXpress Iy provided by Act of Congress, any civil action

brought in a State court ﬁj wmg the dﬁfmm courts of the [ Inited States have
{3 §g inal fwm&%m 107, Tay © ne e " ndant ﬁ'ﬁf the d@fmg dants, 10 the

district court of the U mmd Smm for ﬁhﬁ district and

where such action is pending.’ ’ [Emphasis added]

d for the Defendant to

Remand, 28 U.S.C. 1447, would have been the proper method

challenge the instant claims. None of the Defendants chose to avail themselves of that



All elements of a 42 US.C. 1983 cause of action are

“Qec. 1983, - Civil action for deprivation of nights

-rson who, under color of any statute, Of dinance, regulation, custom, OF

bBvery pe
or the District of Columbia, subjects, or causes 1o

usage, of any dtate or Territory
United States or other person w ithin the

be subjected, any citizen of the
jurisdiction thereof to the deprivation of any rights, privileges, or 1mmMunitics
injured 10 an

secured by the Constitution and laws, shall be liable to the party

action at law,...

The Defendant was acting under color of state law as a Judege of the F freenth Judicial Circut

rtained a {jﬁmﬁ Contem Hea ng and

da when, in a mini <terial role, he enterta

L

denying him of his

crest Order against the Plaintitl, thus

entered a Civil Contempt Order and an Afl

Liberty interest. These elements were pled. (C# 3,7, 10, 11, 12).

The Plaintiff is entitled to put on evidence to support his claim that actions of the Defendant

acting in a ministenal role impermissibly infringed his federal Liberty interest and 1 4

Amendment procedural due process rights.

went on whether Florida btatues “Dyssolution of

The relief sought, a declaratory judgm

Interest

permissibly infrmge the federal Liberty

and appropriate relief. H

relating to marriage” 1s relief within the power of this court

. imminent incarceration because of the mmprope




e

“Tyissolution of M arriage,” alimony

rty interest and | 4

“nersonal decisions relating to

Amendment Right to Privacy in the Privacy Protected Zone of “per

11 a1 ﬁ g e o

rits instead of the stand arcl to

Uere the Defendant argucs a S ndard to prevail on the me

S, i.e. standing and adequacy of the pﬁ £ t 10 SE€I

prevail on a Motion 10 Dismi

s. facts, injuries and relief they are expe oted to defend. The pleadings

x

Defendants the claim

the plaintiff to argue more he would say there is a legally r recognized Liberty

rsonal decisions relating 1o

Interest and a Right to Privacy in a Privacy Protected Zone of “"pe

. of that zone is as yet undeterm ined. Cases offered on personal decisions

marriage.” The scope
roinia, 388 U.S. 1 (1967), nter alia) are recognized

relating to marrage ...1o marry Virg

Plaintiff seek to define the zone on the other end of the spectrum when a

includes in the zone. ...

jecision to dissolve a marriage. 1t cannot be disputed the plain

citizen makes the personal d

Mpasses

rry, stay married, or to dissoive a marriage.

The Plaintiff’s pleadings allege the b earing of Contempt, the Contempt Order an

rmissibly infringe his constitutional due process rights and

Arrest Order are defective and imperin

s, o




due process R

Plaintiff need not exhat

1.8.C. 1983 claim before this court.

alidate it. Because the challenged ministerial action of

abhout the defects of the order which v

the Defendatn is a defective order resulting in a civil rights claim it is more likely the Plaintift

will Prevail on the merits and thus Injunctive Reliet 1 sproper.

r must conta m a statement as to the source of funds available 0

' 277 Qo. 2d 384 (Fla. 4® DCA 20023, Cleveland

“The order did not make spe

to pay the purge and 1t 0 id ﬁm M@ mﬁfy the sources
obtained funds to comply with the temporary mﬁ_mf md@f See Martyak v.Martyak,
Vazquez, 827 So. zd BM (Hﬁ

wm@ 2 405 (Fla. 4th DCA MM} .. V.

Cleveland, makes

Circuit Court in which the Defendant is a Circuit Court Judge). Another case,

the same legal point.
. +16F is afforded the opportunity to put on evidence he will

b. Hearing notice. Wb

provide the court with the Notice of Contempt Hearing for the Contempt Order at 1ssue. It will

be shown to be defective.

I THE HEARING

TO APPEARK
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d by Fla. Fam. LRP.

his potice as require

wn to not contain 1

AD04-4711 (4% DCA FL. August 18,

2004).

arrest Orders are defective, void and a

These defects will show the Contempt and

elief for the

-1 whatsoever can accrue o the movant by granting injunctive T

Plaintiff to be free from arrest and

would be a flagrant violation of procedural due process.

Recause the Plaintiff 1s pro s, the Court has a higher standa

to dismiss. White v. Bloom, 671 F.2d 276 makes this point clear and states:

ging violations of civil

miss a pro se complaint alle
404 U.DS.

«p court faced with a m otion to dism
richts must read the complaint’s allegations expansively, Haines v. Kernet,

5. AN




........

POSES of decidin g whether
q Ct 1079, 1081, 31 L. Ed. 2

Moreover, "the court is under a duty to examine the complamt to determs

" Bonner v, Circuit Court of St. Louis, 526

allegations provide cor relief on any possible theory.

F2d 1331, 1334 (8th Cir. 1975) (quoting Bramlet v. Wilson, 495 F.2d 714, 716 (8th Cir. 1974)).

Thus, if this court were 10 entertain any motion to dism ‘o this court would have to apply the

rmore, if there 1s any po ssible theory that wo ald entitle the Plaintiff to

oranted. No relief can be gt

fails to challenge any legal component of the claims alleged.

'NE GREENBERG’S is viewed by this court 10

To the extent that Defenda

bevalid, it should be denied for the same above sated reasons.

FORE, Stewart Greenberg hereby requests this

Yismiss Verified Complaint, Motion for

Injunctive R elief and Notice of Rem oval. and

tief to the Plaintiff against any state court action on these claims

b. Grang Em @ﬁﬁfﬁ [{#

and prohibiting any state court from entertaining a Motion for or entering an Order

for Contempt and or Commitment.

« Instruct all ligitants to proceed.
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% % Em St.
Delray Beach, FL 334 83
Telephone 561 306-3612

[ hereby mmﬁ that a true and correct Copy of the above Memorandum of Law m% heen
Mail to counsel for the defendants and inde;

sent this zgm day of August, 2004 by U.S. B
i1 W S.E. 6th %‘E

toValerie J. Martin, Assistant State Am mey, Office of the Mm mey Generai,
23 N W. 65th Rd., Boca Raton, FL

10th Floor, H Lwdwdﬁﬁ@ ﬂ
balm Beach, E‘L 33401,

@ ;‘% g E Ve St
Delray Beach, FL 3 348 3

Dated: August 23, 2004
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I hereby certify that on the

1.5, Mail to,




