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AT '
IN THE WESTERN DISTRICT COURT OF APPEALS "20% . 4%

STATE OF MISSOURI ex rel. K o

Harold-Ray: Stanley,
Relator

Vs, No. fobal 993

The llanorable Jack Grate,
The Honorable Jay Daugherty.
Les Wight, Esq

Responderty

WRIT SUMMARY

[dentity ol parties and their altorneys in the underlying action it any:

Harold Stanley. former husband, Relator;, Respondents the Honorable Jack Crrate,
16" Judicial Circuit, Division 17; the Honorable Jay Daugherty. Presiding Judge,

1h

Fe" Tudicial Circuit, Les Wight, Lsquire, attomey for former wile

Nature of undertying action if any:
Comtempt proceedings on maintenance payments by former husband.

Action of Respondent being chaltenged. including date thereof:

Hearings, orders, motions, and other proceedings since Relator’s removal of the
case to Federal court on March 24, 2005, Specifically, judgment entered and
amrest order issued on December 9, 2003, and hearing scheduled for January 26,
2006,

Relief sousht by Relator:
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Estop procesdings on the reposed case, and expunge all records of proceedings
since March 24, 2005,

Date case set for trial, if set, and date of any other event bearing upon relief

sought {e g  date of deposition or motion hearing):

Arrest warrant since December &, 2005, and hearing set for January 26, 2006,
Date. court and disposition of any previous or pending wril proceedin

conceming the action or related matter:

25 October 2005, Federal Distnict Court, Western Distnict of Missouri, dismisscd

the removed case.
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)
IN THE MISSOURI COURT OF APPEALS %77~ %
WESTERN DISTRICT e

Harold-Ray: Stanley,

Helator

Circuit Case No.: 16DR96-08993
Division 17

LooBh-bgs 2

Y.
The Honorable Jack Grate,
16™ Judicial Circuit, Division 17,
The Honorable Jay Daugherty,
Presiding Judge, 16th Judicial
Circuit
Les Wight,
Attorney for Marcia E. Stanley,
Respondents

Tt gt g gt et et e el el St e e

PETITION FOR WRIT OF PROHIBITION

Comes now Relator Harold-Ray: Stanley. propria persona, pursuant to Rule 97,
and petitions this courl 10 issue a Writ of Prohibntion to order the Honorable lack Grate
from proceedmg against Retator in the above-referenced reposed case for failure to
establish lawful jurisdiction in this matter. The circuit court has acted ox parte and ulira
vires, under color of state law, to deprive former husband of liberty and property.

Statement of the Facts

In support of s petition Relalor stales:
1. On 24 March 2005 the former husband properly removed this action to Federal
court and properly noticed all parties and the clerk of this court pursuant to 28
U.8.C. 1446, (sec attached date stamped 24 March 2005 Notice of Filing of Notice

of Removal filed with the clerk of the circuit court, Exhibit A.)
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10.

11

On 9 September 2005 the Federal court 1ssued a Scheduling and Trial Order. (see
attached Scheduling and Trial Crder Exhibit B}
This court proceeding, at the request of the former wife, was dismissed in Federal
court pursuant to Federal district court order dated October 23, 2005, {sce
attached Order, Exiubit C)
Removal was proper under 28 US.C. §§ 1441, 1446 and 1447,
Pursuant to 28 11.5.C 1446 (d).

“28 U.5.C. 1446 (d) Promptly afier the filing of such notice of

removal of a civil action the defendant or dcfendants shall give

written notice thereof to all adverse partics and shall file a copy of

the notice with the clerk of such State court, which shall effect the

removal and the State court shall proceed no further unless and

uniil the case {s remanded.
The Federal district court did not remand this action to the circuil court,
On July 19, 2005 the former wite, though counscl. moved the Federal district coun
to dismiss this action. {see attached Motion o Dismniss, Exhibit D)
{n Qctober 25, 2005 (he Federal district cowrt disnnissed all clasms. [t did not
remand.
By action of the former wife, through counsel, this action was reposcd.

The former wifc 15 estopped from any further proceedings as she requested

dismissal.

. The former wife had a choice to move for remand or move tor dismissal and chose

the lattet.
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12, The former wite did not avail herself of a procedure to permit the circuit court to
reassume junsdiction.

13. By her own choosing the former wife must now be estopped from attempling to
revive a reposed action in the circuit court which lacks junisdiction. 1o do
otherwise would prejudice the former hushand.

14. On November 15, 2005, (he circuit court issued a Notice of Hearing for December
G, 2005, in responsc to former wife’s Application for Review of Contempt datcd
October 31, 2005, (see attached Lixhilat E)

15. Notice of lack of jurisdiction was served November 28, 2005, in the manner
prescribed by law, on the circuit court and on the former wife’s attomey. {see
allached Former Husband's Answer to Application tor Review of Contempt and
Answer ta Notice of Hearing Exhibit F)

16.T'he circuit comt subseguently provided no cvidence of lawlul jurisdiction in this
miller.

17. The circuit court conducted a hearing on the reposed case on Deeember 9, 2005,
and filed the Relator’s nolice in1o the court record. Relator did not atiend the
hearing [or the already-reposed case, as noticed on November 28, 2005.

18. The circuit court established no lawful jurisdiction, but entered judgment and
1ssued an arrest warrant for the body of Relator on December 9, 2005, (see
attached Judgment Entry-Review of Contempt, and arrest order, Exhibit G)

19. The circnit court eslablished no law#ul junsdiction, but ordered Relator to appear

in court on January 26, 2006 for continued hearings on the already-reposed case.
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Order was received by Relator on January 12, 2006, at 6 p.m. CST. (see attached
Order to Show Cause for January 26, 20006, Exhibit H)

20, Relator refused the order for lack of jurisdiction on January 13, 2006, at 1:18 p.m.
CS'T by mail delivered to the US Postal Service. (see attached Refusal of (rder to
Show Cause, Exhibit I}

21. Delivery of Relator’s refusal was atternpted on January 14, 2006, ar 835 a.m.
(ST, and notice was left. (scc Track & Confirm for Label 7002 3150 0002 (0726
3149, attached Exhibit I). Former wife’s attomey received the refusal on January
17,2006 at 10:14 a.m. CST. {sce Track & Confirm for Label 7002 3150 0002
0726 3132, attached Exhibit K)

22, Relator’s refusal included notice that junsdiction was not established timely alier
service of notice ol lack of jurisdiction. (scc attached Exhibit [)

23. Attorncy Michacl C. Mclntosh 1s still the attorney of record lor Relator betore the
circuit court, Neither the circuit court nor Relator has released im.  Respondents
have not noticed Attorney Michael C. Mclntosh of these proccedings, (scc

Exhitits E, G, and H)

Reasons to [ssue Writ

This Court has original jurisdiction to prohibit the 16™ Judicial Circuit from
continuing these ultra vires proceedings, The Missoun Constitution, Article V, Section 4.

1, states:
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“The supreme court shall have general superintending control over all
courts and tribunals. Each district of the court of appeals shall have general
superintending control over all courts and tribunals in its junisdiction. The
supreme court and districts of the court of appeals may issue and determine
original remedial writs. Supervisory authority over all courts is vested in
the supreme court which may make appropriate delegations of this power.”
[Emphasis added]

RSEMO, §530.020, states:

“The supreme court, and cach division thereof, the court of appeals and the
circuit courts, within their several jurisdictions, and also the judges of the
supreme court and cowt of appeals and circuit judges to the extent herein
provided in this chapier, shall have power to hear and determine
proceedings in prohibition.” :

“Prohibition will lie only to prevent an abuse of judicial diseretion, to avoid
ieparable harm to a party. or to prevent exercise of extra-junisdictional power.” Stafe ox
vel Linthicum v, Catvin, 57 S.W 3d 833, 856-57 {Mo. banc 2001) {Séc also State of

Missouri, ex tel. Bobby Joe Mayes, Relator v. The Honorable John 1. Wippins,

Respondent, Mo, SC85657, citing State ex rel. Linthicum v, Calvin, 57 S.W.3d 855, 856-

57 (Mo. banc 2001)).

In this instance the trial cowt’s enlertaining hearings and entering orders 15 ulira
vires, i.e. without junsdictional power. The conduct of the trial court has caused the
Relator irreparable harm. Issuance of a writ of Prohibition to the trial court to quash 1ts
orders of December @, 2005, and January 5, 2006 and void its proceedings as well as to
cease from all further conduct in this federally dismissed action is proper.

The circuit court’s exercise of extra-judicial power has caused significant and

continuing irreparable harn 1o the Relator’s livelihood, health, and reputation in the
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community. The ultra vires order has been effected by the Jackson County Shenff's

Department. The Relator is now subject to arrest, and community stigmatization as a

result of the vltra vires proceedings and order.

This case presents preciscly the sort of exceptional circumstances that warrant the

exercise of this Court’s prohibition jurtsdiction.

“Prohibition is a kind of common-law injunction to prevent an unlawiful
assumption of jurisdiction. ... It 1s 2 common-law injunction against governmental
usurpation, as where one is called coram non judice {(before a judge unauthornzed
to take congnizance of the affair),” Black’s Law Dictionary, Eight Edition, citing
Benjamin J. Shipman, Handbook of Common-[.aw Pleading § 341 at 542 (Henry
winthrop Ballantine ed., 3d ed. 1923).

* [Wlhere the officer’s powers are limited by statute, his actions beyond those
limitations are considered individual and not sovereign actions. The ofTicer 1s not
doing the business which the sovereipn has empowered him to do or he is doing it
in a way which the sovereign has forbidden. His actions arc ultra vires his
authority and therefore may be made the object of specific relief. Larson v,
Domestic & Foreign Comimeree Corp., 337 LS. 682, 690 (1949)

For the above stated teasons this court must issue the petitioned writ 10 vacate the
December 9, 2005 contempt and commitment orders, the JTanuary 5. 2006 Order 10 Show
{ausc, and instruct the 16™ Tndicial Circuit Court 10 cease and desist all further
proceedings in this case as it lacks any jurisdiction,

Suggestions in Support

Notice of Removal — The Law is Clear

28 US.C. § 1446 governs the procedure for Removal of a state action to federal

court. The facts above demonstrate full compliance wilh the federal statute.
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The removal of a case from state court to federal court effects a transfer of the
entire action, including all the parties and all the claims, to the federal court. City of

Gainesville v. Brown-Crummer Investment Co., 277 U.S. 54, 60 (1928); Arango v.

Guzman Iravel Advisors Corp., 621 F.2d 1371, 1376 (5th Cir. 1980); Murphy v. Kodz,

351 F.2d 163, 167 {9th Cir. 1965); Hartlemn v, [llinois Power Co., 601 N.E.2d 720, 726

(11t 1992). A defendant, upon filing a notice of removal, “shall give written notice
thereof to all adverse partics and shall file a copy of the notice with the clerk”™ of the state
court, which cffects the removal. 28 US.C. § 1446(d). At that point, “the |s]tate court

shall proceed no further unless and unlil the casc 15 remanded.™ 1d.

“After compliance with the removal statute.| the junsdiction of the [s]talc court
is suspended until there has been a remand.”™ Levine v. Lacy. 204 Va. 297, 300, 130

S E.2d 43. 445 (1963 accord Yarnevie v. Brink's. Inc.. 102 F.3d 753, 754 (4th Cir.

1996); Maseda v. Honda Motor Co., 861 F.2d 1248, 1254 (11th Cir. 1988}, Allman v,

Hanleyv, 302 F.2d 559, 562 (5th Cir. 1962). “Any subsequent proceedings in slate court

on the case are void ab imitio.” Maseda, 861 F.2d at 1254-55 {citing Steamship Co. v.

Tugman, 106 U.S. 118, 122 (1882)); accord South Carolina v. Moore, 447 F.24 1067,

1073 {4th Cir. 1971}, A later determination that the removal petition was not proper does
not change that outcome. See Maseda, 861 F.2d at 1254 n. 11; Moore, 447 F.2d at 1073,

United States v. Silberglitt, 441 F.2d 225, 227 (2d Cir. 1971); Lowe v. Jacobs, 243 F.2d

432, 433 (5th Cir. 1957).
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A proper filing of a notice of removal immediately strips the siate court of its

Junsdiction. 28 U S.C. § 1446{d), State of Scuth Carolina v_ Moore, 447 F.2d 1067, 1073

{4th Cir. 1971}

The subject case was dismissed, not remanded, by the Federal court. Therefore,
all stale coust proceedings subsequent to the March 24, 2005 retnoval are void af initio.

Sugpestions in Support -

The Ultra Vires Conduct

An olMcial act docs not become ultra vires if the officer was slalumrilry

empowered to act but may have acted ervoneously. Wyoming v. United States, 279 F 3d

1214, 122930 (1th Cir. 2002). Here the Defendants were not statutonly empowered 10
act. On the contrary, they were explicitly probited from acting pursuant to 28 [ §.C, §
1446 (d)

The conduct of the Honorable Jack Grate in stale court after proper removal on
March 24, 2005 was ultra vires. 28 11.S.C. § 1446 transterred all jurisdicrion to federal
court if proper notice of removal was performed. [t was.

Praver for Relicf

Harold-Ray: Stanley has suffered irreparable harm from the Respondents’ ex parte
and ultra vires actions in this matter. Relator has suffered irreplaceable economic loss
and direct cxpensc preparing documents to preserve his rights since the removal to

Federal court on March 24, 2005. Relator, his present spouse, his parents, and his friends
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have suffcred great emoticnal distress from the ulira vires arrest order 1ssucd during the

2005 holiday season.
Wherefore Harold-Ray: Stanley, Relator, propria peimna, prays this court issue a

writ of prohibition to the 16™ Judicial Circuit Court, to wit:

T

. To immediately quash its order of contempt dated December 8, 2003,

2. To immediately quash its order of commitment dated December 9, 2005,

Tk

To immediately quash its Order to Show Cause dated January 5, 2006,

4. Teoimmediately quash any and all other proceedings on the reposed case.

5. To direct the Court Clerk to expunge all paper and clectronic copics of all circuit
court proceedings since the removal to Federal court on March 24, 2005

6. To direct the Cournt Clerk to remove all CaseNet ® reterences, including but not
limied o docket enteies. since the removal 1o Federal court on March 24, 20035,

7. To direct the Court Clerk to annotate any permanent original paper records by
crossing ont att references to procecdings conducted since the removal to Federal
courl on March 24, 2005, and writing across with the words “expunged by order of
the Western District Court of Appeals™.

8. To direct the Jackson County Sheriff's Deparinent to expunge all paper and
glectronic copies of the commitment order, or any other documents received since
the removal to Federal court on March 24, 2005,

9. To dircct the Jackson County Sheriff's Department to annotate any permanent

onginal paper records by crossing out all references smcee the removal to Federal
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/ court on March 24, 2003, and writing across with the words “expunged by order of
the Western Districlt Court of Appeals™.

10. To direct the former wife’s attorney 10 expunge all pﬁper and electronic copies of
all pleadings, motions, and other papers filed since March 24, 2005,

11. To direct the former wife’s attorney to annotate any permancnt original paper
records requited by statute or by trade practice, since the removal to Federal count
on March 24, 2003, by bold crossing-out on all full pages, and crossing out all
references, and writing, across with the words “expunged by order of the Western
[istnet Court of Appeals™.

12.To cstop the lormer wife from any tuture proceedings regarding this action.

] L propria personda
¢ Street

Peculiar, M() 64078

Telephone, 816-779-4284

E-mail: hstanley eitcasstelnet
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CERTIFICATE OF SERVICE

[ hereby certify that on the 23rd day of January, 2006, [ caused a true and accurate
copy of the foregoing to be served via U.S. Mail postage prepaid to

‘The Homorable Jack Grate

Jackson County Courthouse Annex
308 W, Kansas

Indcpendence Mo, 64050

The Honorable Jay Daugherty, Presiding Judge

| 6th Judicial Circuit Court of Jackson County Missouri
415 T 12th 5¢t, 5th flaor, Division 13

Kansas City, Missour 04106

[.es [d Wight, Esq.

Attorney [or Marcia [0, Stanley
501 W, Lexington
Independence, Mo, 64050

“Harold-Ray: Stanfly. propria perSuna
All nights resenvéd

¢/o 10707 . 240th Street

Peculiar, MO 64078

Telephone: 816-779-4284

E-mail: hstanlev ecassiel,net

Copy to:
Jackson County Shenft's Department
Captain Campbell, Warrant Unit
3310 NE Rennau
Lee’s Summit, MO 64064
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