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THE COMMONWEALTH OF MASSACHUSETTS
OFFICE OF THE ATTORNEY (GENERAT

ONE ASHBURTON PLACE
BOSTON, MASSACHUSETTS 02108 _
(617) 727-2200

WWw.apgo gtale. ma.us

Decémber 21, 2007

BY HAND

Ashley Brown Ahearn, Clerk
Massachusetts Appeals Court
John Adams Courthouse

One Pemberton Square, Suite 1200
Boston, MA 02108-1705

: 0
139
Re:  Ernest Ortiz v. Commissioner of Reavenue,, No. 2007—P—}290’

Dear Ms. Ahearn:

Enclosed for docketing and filing in the above-referenced case are (1) the
original and seven copieg of Brief of the Defendant-Appellee Commissioner of
Revenue and (2) Commissioner's Motion for Leave to Submit Supplemental
Appendix in the Form Included with its Brief. I certify under the pains and
penalties of perjury that I served this brief on the plaintiff-appellant and on counsel
of record by causing two copies of the brief and one copy of the motion to be mailed
first-class mail, postage pre-paid to Mr. Ernest Ortiz, 90 Weeden Road, Fairhaven,
Massachusetts 02719, and to William J. Quaglia, Esquire, 180 Belmont Street,
Brockton, Massachusetts 02301 this twenty-first day of December, 2007.

Thank you for your consideration.
Very truly yours, “
7
S %
David A. Guberm '
Assistant Attorney General -
(617) 727-2200, Ext. 2072

¢c:  Mr. Ernest Ortiz (w/encs.)'/
William J. Quaglia, Esquire (w/encs.)
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COMMONWEATL.TH OF MACCACHOSETTS
APPEALS COURT

No. 2007-p-1280" j37°

ERNEST ORTIZ,
Plaintiff-Appellant,
v,

COMMISSICNER OF REVENUE, et al.,
Defendantas-Appellaas.

COMMISSIONER’ & MOTION FOR LEAVE TO SUBMIT
SUPPLEMENTAT, APPENDIX IN THE FORM
INCLUDED WITH ITS BRIEF

Defendant-Appellee Commissioner of Revenue {the
commissioner} moves the Court for leave to submit a supplemental
appendix (5.A.) in the form included with his brief,:

1.$his case is an appeal from a judgment dismissing the
plaintifi-appellant’s complaint chailenging the

. constiﬁutionality of the Alimony‘Statute, G. L. c. 208, § 34,

2. Unfortunately, the plaintiff-appellant did not ineclude
certain items in the existing appendix that are needed for a,
full presentation of the case. . <
3. These items, and the reasons for their importance, are:
a. A letter from the plaintiff to counsel dated April
3, 2007, serving his bost—jﬁdgment motion. This 1ette}

shows that the plaintiff served the motion more than ten

days after the entry of judgment. (Reproduced at S.A. 1.)
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b. A complete copy of the notice of appaal.
(Reproduced at S.A. 2-4

€. The plaintiff-appellant’s opposition to the
commissioner’s motion teo strike the notice of appeal. This
pleading shows that the Plaintiff-appellant. failed to
discuss the untimeliness of thé filing of his notice of
appedl. (Reproduced ar s.A. 5-9.)

WHEREFORE, the commissioner prays the Court to allow its

motion for leave to submit g Supplemental Appendix in the form

included with the his brief.
Respectfully submitted,
COMMISSIONER OF REVENUE
By its attorney,

MARTHA COAKILEY,
ATTORNEY GENERAL

Pt Gt

. David a. Gubérman ' o
BBO 214020

Assistant Attornav Genaral

™

Government Biey razu

One Ashburton Place, Room 2019
Boston, Massachusetts 02108
€17.727.2200 ext. 2072

Dated: December 21, 2007

'ﬁh@‘ cr -

rlﬂmﬂfﬁ-r “

eﬁrﬂfum”ﬁtiqgf
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QUESTIONS PRESENTED.

l. Ernest Drtiz-(Mr. Ortiz) had sixty days frem
ﬁhe-entry ef judgment within which to file a netice of
appeal, unless he served en.apprepriate post-judgment

. motion within ten days of the-entey dafe. He served
his motion on the eleventh day, and filed a netlce of
'appeal on the sixfty—-seventh day ih;uld hig eppeal
from the judgment be dismissed for noﬁecemplianee with
.Mass. R. App. P. 472
2._ The Massachusetts Censtltutlon.empowers the
1Leg131ature fe decide who will hear “causes of.. ..
“ﬁeny “ hl. Orilz dLLEgES that the statute
authorizing cnertslto order elimopy paymenfs violates
his right to privacy and is-e.prehibitee eelegatien.ef
lenglathe power to the judlCLEIYI HWere his 2ppeal of
the judgﬁent prqperly before this Court, should the
judgment below d13m1531ng these claims be aff;rmed*I

3. An appellate brief must:previde reasons for
the coetentiens made,”euppUIEEd by citations to the | o
euthoritiee relied on, At least regaeding its'qual ~

”érotection elaim, Mr._Qrtiz}s brief deee not. Were his
appeal of the judgment properly eefOre this Court,

ahould the dudgment below dismissing this claim be »

affirmed?
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4. Mr, urtiz’ s post-judgment . than, hav1ng

o been eerved more than ten daye after the entry of

judgment,.hed to be treated ae'eeming under’Maes.

B, Ci+, P.:Ee{b); Its reeelutien;'therefere, iay_
within the broad dieeretion'ef the'motien jﬂdee; Where
Mr. Ortiz fails to show eey aEueefef that discretion,
should the denial efithe moﬁion be affirmed?

SI#TEMENT_OF ‘THE CASE.
~Rature of tha case. |
" This is an apeeal from a.judgment ef the.BFieEei

qunerler Pnnrt dis "ieeing_Mr; Ortiz’s complaint
agelnst the Cemm1551ener of Revenue (cemmleeioner) -and
" Mr., Ortiz’s fermer w1fe, Catherlne J. OrtlZ*
(Ms . Ortlz) The eemplalnt challenged the

. constitutionality of the alimeny and enforcement
previsione_ef G. Lt_c. 208, § 34 {the Aliﬁenj
_ StaLute;, foc elleged;y infringing Hr. urtlz s rlgnt
to prlvaey, vlelatlng the separatlon of pewere between
the Legle_eture.enﬂ the Judiciary, ene deny*ng ‘him .

equal protection of the laws.

S
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1$tatmment of faﬁts and prior procaadings..
. B;ckgruﬁhd.

In coﬂnection with the Ortizes’ &ivorée action,
and after coﬁsidering the finéncial informatiﬂﬁ:aﬁﬂut
them réferred to in G.'L._c;.ZdB; § 34, the
Massachusetts.Probate and famiiy Court assigqéd part
¢f the egtate of Mz, Grﬁiz to Ms. 6rtig, in Eépteﬁber
2004, he alsa waslardered to pay her weeﬁly al@mbny-?

To secure payment,_Mr; Ortiz'éireal aﬁd peréonal
propertylafe subject to attachment. Mr. Oftiz himself
is sﬁbjéctfﬁo the_ﬁrpbqte,and Family Court’s equitabia
power to enforce the alimnny'awa;d. Indeéd, Mr. Ortiz

has been subject to reﬁeated contempt prbceedings.z'

' Marriage and divorce: Complaint;: Record Appendix
(A.). 11 1 17. Estate: Id. 919 19-20. {The complaint
refers to a case in the Bristol Division of the
Probate and Family Court numbered 99D1111-DV1. [1d. €
17]. No other details are provided about the divor
Pproceedings or decree.) Alimony: Id. 1 18.

? Subject to attachment: Complaint; A. 12 ¥ 21, citing o
G. L. c. 208, § 12: “Upon an action for divorce by :
either spouse for a cause- acoruing after marriage, the
real and personal property of the other spouse may beo
attached to secure suitable support and maintenance to
the plaintiff and to such children as may be committed .
to his care and custody.” Equitable pawers: Complaint:
A. 12 % 24, citing G. L. c. 208, § 35: “The court may
enforce judgments . . . for . ., . alimony . . . in the-
Same manner as it may enforce juddments in equity,”
Repeated contempt: Complaint; A. 12. 1T 25..

e

s
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M. Ortiz’a enmpla:nt
Dn September 1, 2006, Mr. Ortiz filed a three-

count complaint against the commissioner and Ms' Ortiz

imparmissibly infringee'the'Pleineiffef and all
Maseacﬁueiane"[eic] art.-io Ma. Const. Right ofi
Privacy in the priveey protecfed zone of*pereonal

r ‘eecieiene releting'to marriaqge, i.e- divorce
(dieeoluﬁicn of marriage).”

. ?eunt IT alleges that the enferEement'prdvieione

of the_elimoey Statute, in G. L. c.'QOB,-§ 35,
“impermissibly infringe the piaintiff}s and all
Massachusians [sic] arl. 106, Ma. Const Basic
Righte, i.e., equal.pfotection, right to enjoy
the fruits of ene;s.lebqrt right to eroﬁerey.”

. Count ITT alleges that

rt

he Alimony Statute
“impermissibly infringes-art. 30 Ma. Const, o
. Separation of Powérs because the alimony

o

statutes, G. L, c. 208, § 34 inter alia, are an

'impermiSEible delegation by the Massachusetts

* Count ‘I: Complaint; A. 15 9 35, Count II: Complalnt

A. 16 9 46. Count III..Cemplalnt A. 18 § 58.
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legislature of its exclusiva ocnnstiratienal Iair

making power to the Masséchpsetts judiciary.”

Thu motion to d;sm;ss and post—judgmnnt aat:.vit.;yr
On hovemoer &, 200 ; the commissxoner moved to
‘dismiss the complaint. After hearing'argument'oniuarch
G, EUU?,Itha ceourt {Macdonald, J.}:aiicwed the mQtiUn,
éharacteniz;ng Mr. 6ntiz'$ ar@ument as “s0 untenable
~as to be frivolous. ! |
i- On March .22 or 23 2007, Mr, Ortlz attemnted to
-fllE Plaintiff’ s Motion for New Trial and to Alter
~ Judgment, On March 23, 2007, the court (Macdonald, J.)
dénied the motion “withéut p}ejudice for failure to
comply witﬁ Superior Couit Bgle-BA.” On March 30,
2007, the court returned tﬁé'mdtién “for not Eeing i“.
éompliqnce with Superior Cdurt_Rule 9E and. 9Aa. "%
Judgﬁent dismissing the complaint entered oﬁ
“March 25; 2007..E1évén da?s-later, on'fuesday, April
3, 2007 Mr, Ortlz served his new trial motion He oL

fllEd the motion on Aprll 19, 2007. The court

N

+ Mbtzon to dlbmlSS. A. 21 (docket entries), fr1v010us.
MenoLauuum and Order on the Defendant Alan LeBov1dge 5
Motion to Dismiss {Diswissal); A. 49 | 1;.

* “New Trial” motion: A. 22 (docket entries).

Py
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(Macdonald, J.), treating it as a motion for
recoﬁsidératién, denied the motion on May 3, 2007.5
-Attehﬁtiné to appeal from both thé'Maréh 23rd
juugment ana the “denial of the Plalntlffrs motlon for. .
Reconsideration, ” Mr. Ortlz filed a notice of appeal
nn'Hay.EE; 2007, sixtstéven days after the Judgment
had entered. The co@missio;er moved to strike the
.p;tice of appéal'insofar as it peftaingd.to tﬁe March
23rd final jhdgment on June 22, 2007, a new motion

judge (Kane, J.) denied the, commissioner’ s motion.’

-

¢ Judgment: A. 22 (docket entrles), A. 51 (Judgment)
- Fost—judgment motion served on April 3, 2007: With .

Liis brief, iLhe comulssioher is submitting a motion

- for leave to file a supplemental appendix (S.A.)

containing, at S.A. 1, a copy of letter from

Mr. Ortiz, dated April 3, 2007, serving the motion.

Motion filad and denied: A. 22 (decket entries).

-

’ Notice of Appeal: A. 22 {(docket entries), A. 65
(motion, first page). Motion to strike: A. 22 (docket
entries), A. 66-67 -(motion), A. 72 (notlce of denial).

=)
A
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ARGUMENT,

L. Bacause Mr, Ortiz failed to zaerve a Post-
judgment motion within ten days of the entry
of judgment, he did not toll the sixty-day

- appeal. perxiod. Because he alse failed to
fils a notice of appeal within the sixty-day
Sppeal peried, hig appeal from the Judgment .
should be dismissed. . '

The purpose of Masgs. Rule App. P, 4 “is ‘to set 7
'defiﬁite.bbint of time when litigé#ion ghall be at an
end .‘.; and . . to advise-praspectivg appei;ees that
;hey are freed of the appallantf; démanda’”gjﬁﬁ. Ortirz
h%d “to rilé'[his] notice of appeal ‘within [sixty]
‘days of the datE'bf_fhe entr& of the jﬁdgment appealed
fram..”'9 But he.couid ha{é “tolled ﬁhe running of thé

. [sixty]l-day appeal periédf by filing a.timely and

appropriate post~judgmaﬁt motion, !

® Felteh v. Genera: Rental Co., 383 Mass. 603, 613
(1981} (referring to Mass. Rule App. P, 4[cl), quoting
Browder v, Director, Dept. of Corrections of I1l., 434
U.5. 257, 264 (1978), '

g

o

2007}, quoiing Mass. R, App. P. 4(a).

" Id. Under Mass. R. App. P. 4(a), “[a] notice of
appeal filed before the disposition of any of the . .
[recognized] motions shall have no effect. A new

notice of appeal must be filed within the prescribed
time' measured from the entry of the order disposing of
the motion as provided abnva »

Stepheus v, Global Naps, 70 Mass. pp. Ct. 676, 680 .



1272672007 16:28 F&R 13056450556 RICK IIIF'.'-.-'I_ES .0.19;’055

Judgment enteéred on March 23, 2007; Mr.-Orfiz
filed his.new trial.mofioﬁ on April 19, EOOT.H:TO be
timely, haweverf it had to_hafe beeq‘sérvéd “not iater 
han lﬂ'dafs after thé_eﬁtry_pf judgment, “*? that is,
by April 2,  2007. He did not serve iﬁ'ﬁﬁtil-Apri; 3.
2007, day 1ate. D3 . |

'ﬁﬁdge Macdonald, whb“hgafd and allowed the
commissimner'é motion to dismiss, treated Mr. Ortiz’s
motion “as one for reconsideration.” .On that basis, hg'
ﬁenied_“the motien for sﬂh#taptially the reaSOns.
advanced iﬁ the oppositibp papers. “™ |

Tﬁe appeél period ﬂat haviﬁg.béé@ Lolled,

Mr. Ortiz had sixty-days‘fram the:entry of judgment,

did not file, however, until May 29, 2007, seven days

late.' Hence his notice of appeal was untimely. 1S

- Moa, 22 {(docket entrigs}.

12 Mass. R. Civ. F. 55 ().

mas
Y s.a 1,
Y A, 64 (clérk’s notice) (The commissioner’s . :

opposition is at A. 6O-63.)

"™ A. 22 {docket entries). Mr. Ortiz omitted a full

copy of his notice of appeal from the record appendix.
The commissioner has reproduced it at S.A. 2-4. :
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Indeeﬁ, the cqﬁmissioner ﬁmved Lo strike th§
_ ﬁotiqe of apﬁéél éé uhtimely “insofar as it peftains
. to the.final Judgment in thislcasé.””_Judge Kane
deniéd the mﬁtion,.h0wgvgr, “for reasons argued.by--
[Mr.iOrtiil]”“ But neither-Mr.-Ortiz nor Judge Kane
- discussed lafe-filing of the n0£icé of appeal.?’
in ail events, *[w]hilg.motians fé{
recanéideration ordinarily féli within rﬁle 59(e),
which-toll# the running Qf the thirty-day éppgal

period, ‘[r]ule 59(e) motions filed -more than ten-days

‘after entry of judgment are “considered to fall within

[Mass. R. Civ. P. 60(b)].”" "% Such “motions do not
- toll the running of the . . . appeal period.~*!
Hence the notice of appeal is untimely as regards

the March Z3rd judgment, and, to that extent, the

.lﬁ_See"Stephens v. Global Naps, 70 Mass. App. Ct. at

68,
17 A. 66 (motion to strike).

WA, 72 (clerk’s notice). (Mr. Ortiz omitted from the'
record appendix his opposition to the commissioner’s
motion to strike. The commissioner is including a copy
in the supplemental appendix at S.A. 2-6.)

" Plaintiff’s Opposition: A. 68-71. Ruling: A. 72.
2°_Stephen5'ﬁ. Global Nhﬁs, 70 Mass. App. Ct. at 682
(bracketed insertions by the court), guoting Piedra. v.
Mercy fiosp., Inc.;, 39 Mass. App. Ct. 184, 188 n.4

(15585} ..

' Id., citing Piedra, 39 Mass. App. Ct. at 187-88.

. f\‘
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appeal should be dismissed. Nor does it matter that
Judge Kane said that he would “use [Mr. Ortiz’s
. reasons in opposition to the motion to strike] as a

basis for granting relief under Mass. g&. App. F.

. 4{c).”® First, a request for an extension made after

notice,””_ﬁhich Mr. Ortiz did-do. .
| Second, moving for an:exténﬁiong wou;d‘have'
required Mr. Ortiz to show “excusahble 'ne.gler_:.t[.]”H But
he .did not even addressestthe untimeliness issﬁe)zs
HAreover, the staﬂdard'is'stringent; “The concept of-
excusable negl&ct is meant to apply to clrcumstances'
that are unlque or extraordlnary, not to any garden=
Cra26 '
Eecausa'ﬁhe notice of appeal is untimely insofar
as it pertains to the March 23rd judgment the

‘]udgment 1s.beyond review. The only issue properly

S

2 A, 7é'tblefk'$_notice).
i See Mass. R. App. P. 4(c).

% 14 See Shaev v. Alvord, 66 Mass. App. Ct. 910
(2006) (rescript).

2% g A, 5-0

- Shaev v. Alvord, 66 Mass. BApp. Ct. at 911, quoting -
Feltch v. General Rental Co., 383 Mass. at 6]3-14.

10
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before this Court is Mr. thiz“s appéal from Jndge -

' Macdonald’s denial of his motion for reconsideration.

I1I. Werxe Mr. Ortiz’s appeal from tha judgment
: proparly bafore this Couxt, his privacy
claim fails because he ha= no right of .
' financial privacy against the Commonwaalth :
~or his divorced spousa; thare is no art. 30
problem bacause the Masaachusetts S /
Constituiicon Tscognizes that the authority
to award alimeny is a judiecial powWar,

A. Art. 10 doas not entitle divoreing
' spouses to kaqp_thair finances private
from oach other or from the Probate and
Family Court. ' : '

“It is wéll'aettled-that a statute:i& presumed to
be constitutional, and every rational presumption ‘in
favor of'iﬁs‘validity i Lu_be_maﬁe."” Although the .
right to choose to marry is “at the core of individual

privacy, “* both the role of the Commonweslth in

*! Cote-Whitacre v. Department of Pub. Health, 446

Mass. 353, 387 (EOGEJ-iSPina, Cowin, and Sosman, JdJ.
Concurring) . Chief Justice Marshall and Justice Cordy
concurred “with much of the reasoning in Justice :
Spina’s opinion,” expressing disagreement only with o
his construction of G. L. c. 207, § 12. Id. at 382-83. )

See Goodridge v. Uepartment of Pub., Health, 440 .
Mass. 308, 326 p.15 (2003). Although Chief Justice
Marshall’s opinion commanded the votes of only three
justices, the concurring justice (Greaney, J.) speaks

of it as “the court’s opinion,” and agreed “with much

of [its] reasecningf{.i” Id., at 344. {Subseguently,

Justice Greaney described himself as having “joined”

in the “opinion of the court” in Goodridge. :
Cote-Whitacre, 446 Mass. at 394. Justice Spina, who

Continued on next page

11
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. e

'creatinq‘and dissnlving_civil mar;;ages and its long .
history of.;egulating alimony®® support the §DWEr of..
_tﬁe Legi;léture, through the alimony Statute, to
dissolved, marriage.3
The contention that the Alimony Statuts
' “impermiséibly'inffinges i . the-privacy pratected.
zone of persanél decisions gelating to ﬁarriage, i.e.,
. diVofce,"“ﬂigﬁorés the Cnmmanﬁealthls-intimaté.;
involvemeﬁt in'cre;ting and dissolving marriageé.'
”“[T]he_government creates‘civil marriage. S in-a

Sense, Lhére are three partners to every civil

2

real
marriage: two willing spouses and an approving
. State."”® Likewise, “the Commonwealth defines the exit:

terms.”* This has been so “since pre-Colonial

dissented. in Goodridge, subsequently spoke of what

“this court [had] opined” in Goodridge. Fd., at 367.
*® See Heins v. Ledis, 422 Mass.. 477, 480-81 (1996). ©
" see, €.g., Sloane v. Sicane, 349 Mass. 318, 320 .
{1363) {™if clircumstances can be shown to a probate
judge justifying alimony, further modifications of the
decree will be within hisé competence” fciting the

‘Alimony Statute] [fn. omitted]).

* Complaint; A. 15 3q.

2 ‘Goodridge, 440 Mass. at 321 (emphasis added).

N 14,

12
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.days[.lf“ Indeed, “hundreds ﬁfistétutes”_reléte to
marriage, “touching nearly every aspect of life and 
death, 73 |

Not su;ﬁrisingly, therefofe, Mr-_Ortiz féils to

: !
c¢ite any case holding ‘that art.-10 recognlzes a right
to privacy of one spouse against the other or against
the Csmmanwealth in correcLion with alimony. Nor has a
- Westlaw searéh fouﬁd any reported Massachusetts case
supporting Mr. Orp;z 5 prifany claim.

Counsel did.findna reporﬁed Florida case
fejecting a4 similar claim madé under tﬁat state’s
:cohstitutian-“'Aiso; a .recent decisjon from this Couft
fe;ected as “50 untenable as to be frlvn10us” the
contention that “the statutory provisions for alimony
under G. L. c. 208, 34{,] . . . impermissibly
interfére'with [thé husband's] Eonstifutioﬁal right-to

autonomous privacyf.}’

[

Ly
¥ oId., at 322.

36 Daniel v. Daniel, 922 5q.2d 1041, 1044—45 (Fla.
- Dist. Ct. App. 2006) .

¥ Ganong v. Ganong, 66 Mase. App. Ct. 1108, 1108, 2006

- WIL.' 1344884, =1ip op. at 1 (200€} {internal guotation
marks and citation omitted]) (Rule 1:28 decision).

N.b, as unpublished Appeals Court decisions “are not
S Continued on next page

-
[ ]
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In ali eveﬁts, Mf- Qrtiz’s privécy c;aiﬁ fails
because of tHe intimaté governmental involvement in
the creé;idn and disselﬁtion of &ivil mariiageé in
Has3achusetts, and'bECauge Lis céntention “ignoras the
fact that the statutory right to continuing‘sﬁpport_in'-

| the form of a}imcny derivas ?j;'oni an aésggiatiéjn-
voluntarily entered into. by the parties to a

_marriage[.]® Having VOluntarily'enteréd intd the
legal IElatanShlp of civil marriage, Mr. Drtlz has no
legltlmate complaint that the law also governs the
terms and manrier of his leav1ng that relatlonshlp

One uf these eXit terms iglthe disclosure of
financial infofmatiqn: “Each gpﬂuée in auaiforce

' proceeding has the abligatian o provide sds lété

to he relisd upon or cited as au hority in unrelated
cases,” Purvis v. Commissiocner of Co orrection, 29 Mass,
App. Ct. 190, 192 n.5 (1990), we cite Ganong not as
controlllng precedent but instead solely for its iy

persuasive value, just as one cites decisions of thes
Super;or Court or Single Justice of the Supreme
Judicial Court. . *

* Ganong v. Ganong, slip op. at 1.

* ¢f. Mason v. Coleman, - 447 Mass, 177 187 (2008)
(rejecting mother's contention that “Judges refusal to
authorize removal of children II‘OIT[ tne Commonwealth
oflfended her right to freedom of movement pursuant to

 the Fifth and Fourteenth Amendments to the Unlted
States Constitution®).

14
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financial data to tha other spoifge and to the”ccurt.é‘°
Indéed, since the Supreme Judicial Court has
récbgnized_that.the Commonwealth is-one of “tﬁree
partneré-to évefy civil marriage,“" Mr. Ortiz would be
hard-pressed fo justify-kEEPing finahcial_iﬁformation
bearing on thE;dissolution of.the-marriage from the
Commﬁuwealth. He has no£ daﬁe 50. Iqsofar,aé é-right
‘éf_privacy exisfs-rEgardiﬁg these matters, it applies

LF

1. . The Alimony Statute would survive
Judicial scrutiny because it has a
rational basia. . &= '
‘If the Alimony Statute somehow infringed the
right to privacy, which as shown above it does not,

the statute would survive judicial scrutiny becguse it

has a rational. basis. The. “rational basis” test

* Saiten v. Ackerman, 64 Mass..hpp. Ct. 868, 812-73-
(2003}, rev. denied, 445 Mass. 1109 (2005): Sloane v.
Sloane, 349 Mass. at 320 (recognizing court’s right to

determine alimony by inquiring into the parties’ . L
financial statuses of parties), _ . :
¥ Goodridge, 440 Mass. at 321. ~— - : .

2 Cf. George W. Prescott Pub. Co. v. Register of

Probate for Norfolk County, 395 Mass. 274, 278(1985)

(holding that “legitimate expectations of privacy,

possessed by most litigants in domestic relations= _

proceedings, wounld. ordinarily constitute ‘good canse’

to justify impoundment of discovery materials which
-.are confidential in nature”) . : '

15
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applies here because Mr. Ortiz’'s purperted rieﬁt te
keep hie finances private froﬁ Ms. Ortiz and the
Cemmenweelth cannot be regarded as fuﬁdementel. Rights
aie regarded as Fundaienlal vnly when they are
“‘deepiy rooted in this Natien’e His;ory and’
tradir*nn and eimpli&it in.the eencept of erdezed
llberty, such that ‘neither-liberty.nor justice would
exist if they were sacrificed,.’”% | As discussed above,
howaver, -the deeply_rooted history and traditien of
the'Commanealth regarding marriage and divorce pre-
existed statehood. Indeied, ‘the Cemmeneealth-has
adjudicaled aliMeny_dieputeS'threﬁghout its existence.
| 'Accerdingly, Mr. detiz'e privacy*beeed
tenstite.ienal chellenge to the_elimeny Stuhutc would
be tested for e ratienal basis, ! asking whether the
statute “bear[e] a ‘reasonable relatlon to a

+ .permissible legisiative ebjective."“ The statute

-

easily survives such scrutiny.

f\'\'

Cete~Wh1tacre, 446 Mass. at 366 (Spina, Cowin,  and
Sausman, JJ. concurring) (1nternal citations omitted).

" See Geodridge, 440 Maes. at 329-31.
5 d. at 329-330.

43
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2. The Alimony Statuta ales would:
survive atrict aerntiny.

Strict scrutiny tests whether a Statute serves “a

éompelling iqterest” and “isg limited_as_narrowly.asl
‘possibie cpnéistént with its prﬁper purpose.”'® p
statute-survives striét sérutiny'so long as aﬁy
impesition on a fundameﬁtal~right-is-minimai and
limited in light of the state’s interests.?

'.Mr. Ortiz argues that the Commonwealth lécks'a
compelling state interesf.“'AH‘G@ndridge &edégnizés,
howevér,'“[c]ivil marriage is . .. . regulatéd fh:ough
_exercise of the police power, #47 Ané,-és Judige -

Macdonald stated, “[t]he inStitutiDn of marriage and

tﬁe incidents.df-its dissﬂlutién deeply imﬁlicaté the

Statc’s interest. This is directly reflected in the

Provisions of the Constitutionp of the Commonwealth. #5°

¢ pupont v. Commissioner of Correction, 449 Mass. 389,

406 {2007).

" Kendall v. Kendall, 426 Mass. 238, 249-50 (1997}
(recognizing the minimal burden and limited scope of a
divorce judgment on a fundamental right).

" Appellant’s Brief at 17-1s, 11,
19

-

Coodridge, 440 Hass, at . 321.

*0 Dismissal at 2, 9 2; A, 49,

_

™
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'Civil marriage “is a ‘social institution of the
highest importance.’”’! By entering into a civil

marriage, Mr, Ortiz qualified for “vaiuable property

j .

O
Hh

which -he “agreeld] to

o

rights,” in consideration
what might otherwise be a burdensome degree of
éovernﬁént'regulatian-of this} activitiea,”'including
-“substantial reﬁt;iétions., . - on [his] ability.
fréely to dispose of Ihis] assets,”.fbg example, the
provisions of the Alimony_Stﬁtﬁte “providing for
payﬁent of alimony and the QQuitabie division of
property on'divorce.”5? The Coﬁm&nwealth’s compelling
interéét'iﬁ civil marriages_%mplj justifges the
Alimony Statute, which is nar;pwly tailo:ed to meat

the exigencies of a civi}l marriage’s cdissalutian.

"8l Goodridge, 440 Mass. at 322, quoting French v.
McArney, 290 Mass. 544, 546 (1935). '

*? Goodridge, 440 Mass. at 322 & n.13.

18
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B. The Maszachusetts Conetitneion
expréssly recognizes thae anthority +o
award alimony as part of tha judicial
power for whose aexarcise the ' )
Legislatura may make Frovision. Hence
tha grant of authority te the Jjudiciary
in G. L. c. 208, § 34, does not violate
art.. 30. . . ' '

_Mr. Ortiz also contends that the Alimony Statute
viclates the separation of powers doctrine embodied"in
- .art. 30 of the Constitution of the-Commonweai;h
because (so he says) it is “an impermissible
delegation by the Mamsachusetts legislature of its
exclusive law making Power to the Massachusetts
judiciary.*5? article 30 encompasses. the general
Principle that the Legislatﬂre cannot delegate the
power to make-law5.”“ But this principle “does not,
_requiré-turee.‘waLéitight compartments’ within the

government”** Indeed, “an absolute division of the .

three general types of functions is neither possible .

H.cﬁmp1aint'ﬂ 58; B, 18. See zlsc MAppellant’s Brief at
25-32, |

> Commonwealth v. Clemmey, 447 Mass. 121, 134 (2006),

quoting Construction Indus. of Mass. v. Commissioner
of Labor & Indus., 406 Mass. 162, 171 (1989),

55 Id., quoting'Qpiniohs of the Justices, 372 Mass.
883, B892 (1977).

19
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=n0r_aiwafs:desirahle."és.Whether a delegati0n nf power |
isIuQCQnstibutioﬁal is a “question of degree.”"’
1. fHistexy and practiczs &amanstfétq
the absanca of any art, 30
problem. o '
Thé'Massachusetts Constitution itself recognizes
.the ﬁudicial nature of'decisiﬁns concerning marriage, .
treating.fhe'subject.ih Pt. 2, c. 3,nrelating-to the_
‘poﬁer of the judiciary:®® “All causes of marriage,
_divﬁfée,-and-aliMony.. . . shall be hear&‘and .
aetermined-by the governor and-cﬁuhcil, until thé
legiélature shall,_by Taw, ﬁa?c other provision.” .
The Legiéiature'first made “other provisioﬁf‘fqr
hearing and determiniﬁg these ‘cases as early as.l?ES,
when it transferred jurisdiction to the Sup;emg-
jddidial Court."? Ih.laﬂﬁ, jurisdiction'ovar divorce
_and.alimoﬁy was transferred to the Sﬁpefior Court.ﬁuir

In 1922, domestic relations jurisdiction was given to

&

% 14,

7 Id., quoting Canstruction Indus.,- 406 Mass. a£'171:

*® Massachusetts Constitution Pt. 2, c. 3. art. 5.
% st. 1785, c. 69, § 7. R

% st. 1887, c. 332,

20
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- x

the Preobate Ceurt.ﬂ'sincellﬁﬂﬁ; the Probate aed ?amilv
Court has had exclusive original jurisdiction;“
2, Tha chnlmafbrﬂ Trajler Park teet
confirms that the Legislatura
proparly dnlegnted lmplemnntatlon

of the Alimony Statute to tha
'judic:ary

In Chelmsford Trailer Pacrk v. Chelmsiord, the
Supreme Judicial Court establlehed a-three- preng test
- for claims of an unconetltutlonal delegatlon of

IPOWEr.“ The flrﬂt prong asks whether “the Leglslature
delegate[d] the making of fundamental policy |
decrelens, rather than just the’ 1mplementat10n of
iegiﬁlat1VEly determlned pollcy" the second prnné
aeks whether “the act prov1de[e] adequate direction
for iﬁplementatien”:_andlthe third prong, asks whether
“the aqt provide[s] safeguards such that abuses of

a

dlscretlon can be controlled"v'"64

' St. 1922, c. 542, § 2.,
2 5t. 1986, c. 462, § 15.

H'Cﬁelmsfbru Traiier Park v. Lnelmsrard 393 Mass. 136

{1984,
% 1d., at 190,

21
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a. ~Tha Legislature delegated
- only implementation of the
Alimony Statute to tha
judiclary.

The Alimechy Shnhhue does nét deiegate “th¢ making
of fundamental policy decisions”® to the judiciary.
Rather, the Legislature mandated that courts “shall
consider” the various factors specified in the
5tathté.ﬂ;As Judge Macdonald recognized, “the
'Cbnstitutian of the Commnnwéalth and the cases cited
- . [1n his nplnlon] dlspose of the plaintiff’s
Artlcle 30 separation of powers claim|[. ]"m

Mr. Ortiz asserts that the Legisiature’s use of

“may,” “in lieu of,” and “if any” -- hs'in “the court’

. . . may make a. judgment for ‘either of the parties to

' pay alimony to the other” - “give[si unbfidled,
exclusive législative pelicy making decisions to the
judiciary[.]” In fact, however, the Legislature,

doubtlesély recognizing the need for inteﬁsively fact-

based decisions in this highly sensitive area, merely”’’

8 I1d.
¢ See G. T.. ¢. 208, § 34,

1 Motion to dismiss: A. 21 (docket entries).
Frivolous: Dismissal at 3 1 4, ‘A, 50.

22
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’ . : . r
va the jL_iﬂiary some discreﬁien in garfyiqn out the

rga
.peliey_mandate expressed in the Alimony Statute.
h. The Alimony Statute provides
. L adequate direction for
implementation.

Mr. Drtiz,_witheut citing an§ cases, % further
argues ihat .the permutatiene ol faeLﬂte listed in the
statute for determining alimonj-provide'inadeqﬁate

. directicn for “reproducible” implementation.® To the
contrary, the factors specified in the,Alimeny-Statute
provide ]udges wlth clear guldance for making
neeeasarlly 1nd1v1duallzed decisions regardlng allmony
-0or the assignment of a.part.of one -party’s estate to
the other.
a. The Alimony Statvis and tho

judicial sysztem provide

adequate safegquards against

abuge.

Agaln without c1ting any supportlng authority,

Mr. Drtlz argues that the - statute lacks adequate ) P

safeguards agalnat ‘abuses of dlscretlonf” But trial

8 See Powers v. Secretary of Admin., 412 Mass. 119,
130 (1992), eiting Mass. R. App. P. 16{a) (4).

% Appellant’s Brief at 31.
0 14, at 31-32.
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court decisions are subject to appellate review. Alsc,
courts may revise and alter alimony judgments “upon
‘the action for modification of either party.”™ .
IITI. Were the judgment propaerly bafore this

Court, dismissal. of the edqual protection

claim would have to be affirmed becausa

Mr. Ortiz’s enrsory presentation failg +o

*iase to tha laval of uppallntq .nrg'mgeﬂt

“[T]ha appellant . . . haa the burden of
demonstrating error in the judgmant . . . and

furnlshlng legal argument that enables [the appellate

‘court] to decide the central igsue.~"? Aécordingly}

“{aln appellant’s brief must set forth an ‘argumeni,
which shall contain.the contentions ot tha'appailant
with respect to.the iaauea-prasantad, and the reasons
tharefor, with c1tat1ons to tha adtharltlaa, atatatas

'_and parts‘of the record relied on.” "™ This raqulrement
“is mnra-than a ‘mere tachnicality. It is founded on
tha sound principle that.tha right-of a party to hava

PR

this court .consider a point entails.a duty: that duty”

" G.L. c. 208, § 37. _ —_— S
2 Yung v. Reymonds, 433 Mass. 1123, 1124 (2000)
(Lcaﬂfayti. ] . .

" Cameron v. Carelli, 39 Mass. App. Ct. 81, 85 (1995),
quoting Mass. R. App. P. 16(a) (4).

24
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is to assist tht_court with arguméht and apptbpfiate
citation of authority.'"-"".

Here, ‘Ortiz offers no autharlty to suppart
-nls assertlon that “the cla551flcatlon Of leDIClng
spouses via the allmony statute interferes with their

exercise of a fundamental right(.]”"® “This manner of

curgory prescentaticon fails to meet the basic

S

requireméhts for appellate argument [.1*" This Cottt{
'therefore, should “not consider rhls arguﬁent;h

In all_events,l“[flor equal protection claims,
ratlcnal ba513 analysls requires [Dnly] that an
‘impartial lawmaker could loglcally belleve that the
cla351flcat10n would serve a IEgltlmate publlc purpose.
that transcends the harm to the members of the
distinguished class.'"" Moreoverl, in the case of
“'remedlal-social enactments, " sﬁch ts:the Atimony

Statute, “’lal court is only to inanire into whether

7 Id., at 85~ 36, quatlng Lolos V. Berlin, 334 Mass- dﬁ
10, 14 (1958) _ _ )
I Appellant’s brief at 21, ., . .

S powers v. Secretary of Admin,, 412 Mass. at 130

(1992), citing‘MaSS. R. App. P. 16(;)(4).
77 Id

-
ro

Cote- Whitacre; 446 Mass. at 367 (Spina, Cowin, and
Sosman, JJ. concurring), quoting English v. New
England Med. Ctr., Inc., 405 Mass., 423, 429 (1989).
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the Legislature h;d the‘pdwér to énaét_the statute and
not whether the sﬁaﬁgte is'wisé-ﬁr effitient.’”Tg

Mr. Ortiz claims that the Alimony Statute
diécriminates §¢cording:to'”the_relétive_Qeath
between spouses;"“isut he offers no supporting
'auth_rity=.1n all events, he is not a member of a
fgcoénized su;péct':lqss.“l He does not claim
discrimiﬁatiun-hésgd upon his sex, % ;ace; color,
creed, or national origin.'He-implieé that he is a
member of a new_sqspedt class, ané_ba;ed'gpon “the
felative wealth of the spouses and their'egrning

wHA3

capacily. " BuL our courts have not recognized any

such' suspect class.

" Id., quoting American Mfrs. Mut. Ins. Co. v. |
Commissjoner of Ins., 374 Mass. 181, 190 (1978), and
St. Germaine v. Pendergast, 416 Mass. 698, 703 (1993},
% Appellant’s Drisf at 22 ' ' :

See Cote-Whitacre v. Department of Pub. Health, 446 , -
Mass. at 367 (Spina, Cowin, and Sosman, JJ.,° rd
concurring) . : : '

02

81

In opposing the cemmissiouer's motion to dismiss the
complaint, Mr. Ortiz wrote that his equal protection
“claim is not a gender.based claim.” (A. 35).

% Appellant’s Brief at 21. o ' -
** Cf. San Antonio Independent School Dist. v.
Rodriguezn'dll .5, 1, 29 (1973) (fCourt:has never
..+ . held that wealth discrimination alone provides
an adequate basis for invoking strict scrutiny”).
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Nor ig there anything to the ceﬁtentinn that the
'“Magsacﬁuaétts doctrine of.neéessafiés violates éhe
state constitutibn equ#l protection provisions.”ﬁ _
'Among_ﬂthgr-tﬁings, this common law doctrine makes a
‘husband liable for the debté of his spouée.“EIThis |
doctrine bénef}ts ;ﬁe'?kinstitution of marriage’ by
.;ecognizing thét ‘marriage involves- shared wealth,
expenses, rights, and,dutieé;'"#“Although some courts
have cri;ici;=u »he doctrine aﬁ_gréunds of gendexr-
_discrimiﬁation,“_and_bthers have abolished it,% the
doﬁtrine of nece$sariés remains a vital part of

Massachusetts law.®® It does not deny equal protection, -

however, because it is gender neutral.™

5 Appellant’s Brief at 22.

% See Charles P. Kindregan & Monroe L. Inker, FaMILY Law
'nm)PRmnucz, 1l Mass. Prac. Series § 16:2 (1996).

-'“j Jill Elaine Hasday, Intimacy and Economic Exchangs,
119 Harv. L. Rev, 491, 503 (2005).

% gee, e, [ g Medical Business Assoc.; Inc., wv. Sfeiner, o
588 N.Y.S.2d 890, 893 (N.Y. App Div. 1992). '

¥ see condore v. Prince George‘s County, 425 A. 2d 1011 -
(Md. 1981). :

N gee G, L. c. 209, § 1.

9 See St. 1979, c. 727, amending G. L. c. 209, § 1.

Mr. Ortiz also attacks, G. L. ¢. 209, § 7, which well

may be subject to constitutional Challenge necause it

is not gender-neutral. Indeed, the. Appellate Division

of the Massachusetts District Court has held that it
Continued on. next page
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IV.. Tha absenca of any clarical error in the
judgment or clear abuse of discretien by
Judge Macdonald defeats Mr. Ortiz’s appeal
from the denial of his post-judgment motien,

2. Mz, Crtiz’s conbtention that tha lower

: Sourt arred Ly »uling on fedsral claims
doés not presant a claim under '
Rula 60({a).

f

. Mr. Ortiz contends-tha£ Judge'Haédoﬁald
“improperly cast a wider net . . . than the:éomplaint
requested” by Heciding federal claims...."2 But “Rule
Eﬁ(a) mérély seeks to ansure that the redprd of
judgment reflec;s what actually tﬁék’place."“ It
"allows the court to co#rect_‘[c}ierical mistakas‘in
_judgménts{.]'"“.“It_is . .. well settled that whers
the judgment correctly expreﬁsed the decision of the
court, no matter how erfonemus fbat decision maﬁ havg

been . . ., the trial court cannpt-modify the judgménp

was "impliedly repeazled” by the 1979 amendment to £'1,
Pioneer Valley Postal Federal Credit Union v. Boja,
2002 Mass. App. Div. 193, 2002 WL 31487763, at *3
(2002). But no infirmity in § 7 advances Mr. Ortiz’s
argument against the Alimony . Statute.. Nor does he makée
one. (See Appellant’s Brief at 22-23). : -

*® New trial motion; A. 52 ¥ 1. N.b., the motion’s tekt
expressly invokes Rule 60(a). (Id.; A. 53 q 2.

® Reporters’ Notes to Mass. R. Civ. P. 60, guoted with
approval in Gagnon v. Fontaine, 36 Mass. App. Ct. 393,
396 (1994) icapitalization conformed) . '

** M.B. Claff, Inc. v. Massachusetts Bay Transp. Auth.,
441 Mass. 596, 602 (2004) (first bracketed insertion

by the court), quoting Mass. R. Civ. P. 60(a).

28
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80 as to chanqe-the rights ttnreby F*xe? andt
dgtermined."95 As Mr. Ortiz does not'claim a cleriqél.
mistake, he does not qualify. for relief under |
Rﬁle 60 (a).

In all events; the judgmént does not contétn a
clerical mistake. Although ' Mr. Ortiz saya‘that Judge
Macdsuqtd IUJEU on lederal’ CLalmS that he dld not.

pbrlng, a slmple reading of the ]udgment shows that it

dlsmlsses the complgint with pmaj1.14:11«::053.f‘“S
: B. Judgea Hacdnnald did not abuse his -
diacretion, - .

Because Mr, drtiz flled hig post—judgment motlon.'
more than ten days after the entry of ]udgmgnt, it is
“'con51detnd ta fall withlr {Ma55. R. Civ. PB.

:-GD(h)]}'”” Except where, as is not the .case here, “a
Judgment is veid for lack of subjett mattér_or

- personal Jurisdiction, or for faiiure to conform to

™,

the requirements of due progess of law,” “[i]t .is well

*® Gagnon v. Fontaine, 36 Mass. App. Ct. at 397,

quoting Oregon Mort. Co. v. Kunneke, 245 P. 539, 542
(Mont. 1926) ., : ‘ i ' : )

9é Tudgmeut On Wotion to Dlsmlss, A. 5.

Stephens ﬁ Global Naps, 70 Mass. App. Ct. at 682,
quoting Pledra, 39 Mass, App. Ct. at 188 n.4.

29
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established as a general matter that denial of a
métion-uﬁder rule &0(b) will be set aside only an a
' clear showing of an abuse of discretion.”®
Bs Mr, Ortiz makeﬁ:;a argument that Judge.
Mgcdonald‘aﬁused hié discretion, much less cleariy
.Iabused hi; discretion, there is nothing for thi; ééﬁrﬁ

to consider regarding this issue.®

M

* Wang v. Niarakos, 67 Mass. Rpp. Ct. 166, 169 (2006).
Accord, e.q., Nortek v. Liberty Mut. Ins. Co., 65
Mass. App. Ct. 764, 775 (2006).

% See above at 24-25,

30
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‘_ceeeeesxeu.-

For the reasons presented and on the authoritles
‘cited, the Commissioner prays the Court to affirm the
Judgment dlsmlss;nq'Mr; Ortlz’s complaint.

COMMISSIONER OF REVENUE,
By his attorney,

MAKTHA COAKLEY,
ATTORNEY GENERAL,

(JJM/MW
David A. Gubergn

BRO #214020
- Agsistant Attorney General
Government Bureau
One Ashburton Place:
Boston, Massachusetts 02108
{(617) 127-2200, ext. 2072

RULE 16 (K) CERTIFICATION,

I certify that this brief complies with the rules -
pertalning to the filing of briefs, lncluding, but not 4
limited tg, the requirements imposed by Rules 16 and . e
20 of the Massachusetts Rules of Appellate Procedure. <

"'ﬁm/a'é:,ﬂ—/

Dav1d A. Gube
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- STATUTORY
. ADDENDUM
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G.L.c. 209,81

L MASSACHUSETTS GENERAL LAWS ANNOTATED '
- PART I, REAL AND PERSONAL PROPERTY AND DOMESTIC RELATIONS (CH.
| o - 183210) . -
- TITLE 01 HOMESTIC RELATIONS (CH. 207-216)
CHAPTER 209. BUSBAND AND WIFE
GENERAL FROVISIONS

Current through Chapter 36 of the 2007 1st Annual Session.’

§ 1. Martied j:ersonx; separate property and propeity heid as tenants by entirety; liability for
debts o _ ' _ '

The real and personal property of any nerson shall, upon marriage, remain the geparate
property of such person, and 2 married person may receive, receint for, hald, man#ge and dispoge
. of property, real and personal, in the same manier as if such person were sole.” A hushand and

wife shall be equally entitled to the rents, products, income or profits and fo the control,

. management and possession of property held by them as tenants by the entirety.

-~ The interest of a debtor spouse in property held as tenants by the entirety shall notbe =
subject to séizure or execution by a ctéditor of such debtor spouse so'long as such property is the * -
‘principal residence of the nondebtor spouse; provided, however, bath spouses shall be ligble '
jointly or severally for debts incurred on accéunt of riecessaries furmished to either spose or to a
member of their family, ' . : - . : o
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G.L. c. 208, § 34

| 'MASSACHUSETTS GENERAL LAWS ANNOTATED
PART . REAL AND PERSONAL PROPERTY AND DOMESTIC RELAFIONS (CH:

. _ 183-210), .
IITLE Il DOMESTIC RELATIONS (CH. 207-210)
. . CHAFTER 208. PIVORCE

GENERAL PROVISIONS

. Current through Chapter 36 of the 2007, ist Anmual Session,

§ 34. Alimony or assignment of mtate;. determination of amount; health-insurance

- . Upon divorce or upon a complaint in an action brought at any time after a divorce,
whether such a divorce has héen adjudged in this commonwealth or another jurisdiction the _
court of the commonwealth, provided there is personal jurisdiction over both parties; may thake &
judgment for either of the parties to pay alimony to the other. In addition to or in liewofa - )
judgment to pay alimony, the court may assign to either husband or wife all or any part of'the -

- estate of the other, including but not limited to, all vestéd and nonvested benefits, rights and .
funds accrued during the marriage and which shall include, but not be limited to. retirerment '
benefits, military retirement benefits.if qualified under and to the extent provided by federal law, -
pension, profit-sharing, annuity, deferred compengation and irisurance. ‘In determining the - -
amount of alimony, if any, to be paid, or in fixing the nature and value of the property, if any, to -
beso assigned, the court, after hearing the witnesses, if any, of each party, shall consider the
length of the marriage, the conduct-of the partics during the marriage, the age, health, station, -
occupation, amount and soutces of income, vocational skills, employability, estate, liabilities.and

. meeds of each of the parties and the opportumity of each for future acquisition of capital assets and

.- income. Infixing the nature and value of the property to be so assigned, the court shall also

«  consider the present and future needs of the dependent children of the marriape, The court ma

. also consider the contribution of each of the parties in the acquisition, preservation or '
appreciation in value of their respoctive estates and the coiliribuiton of each of the pariies asa
homesaaker 1o the family tnit. When the coust ruakes an order for alimony on behalf of a spouse,
said court shall determine whether thie obligor under such order has health insurance or other
health coverage available to him through an employer or organization or has health insutance or

- other health coverage available to him at reasonable cost that may be extended to cover the
spousc for whom support is ordered. When said eourt hae determined that the ablisor has such
insurance or coverage availahle tn him, 2aid court shall includs in the support arder a requirement
that the obligor do one of the following: exercise the option of additional coverage in favor of

.the spouse, obtain coverage for the spouse, or reimburse the spouse for the cost of health
insurance. In no event shall the order for alimony be reduced as a result of the obligor's cost for
health insurance coverage for the spouse. : : :
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] CRECEIVED
| o
APROANN
i nm L.,Fwnrmhv_ e 90 Weeden Road

o R R ~  Fairhaven, MA 02719
April 3, 2007
Atty. Genemqurtbakalcy
.1 Ashburton Place
Boston, MA 02108 .
Aﬁu‘ David Guharman
RE: Supennr Com'tDepamnent, No. BRCV 2006-01092-B

Emest Ortiz v. Alan LeBovidge, Cowmmsmner Massachusetts Deparhnem of Rsvmue
-Am:l Catherine J. Ortiz

, Deér Sir/Madam;
Pursuant to Rule 9a, I am rasuhmltung to you the Plamnﬁ‘s Motion for New Tnal and Ta
Alter Judgment, ongma]ly sent March 22, 2007, retumn: renelpt.

+

Emesi Oriiz -

S.A.1
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“ -____- ]

COMMONWEAL“-I OF MASSACHUSE'ITS

- Bristol, SS S Superior Court
T ‘Dacket No., 06-1092-B

()ﬁ)

Emest Ortiz Y 1’ BRSTO, 33F§PPERIOH COURT
- Plainti® -
v | R
. - o - , MAY 29

Alan LadE‘lwudga Commissioner - _

Massachusetts Department of Revenue '

{in his officiai capacity), : . MGA?RE% mz}m £en.
Catherine J. Otz . . . || STRATE

: . Defendants -

Plalntrﬂ"s Notice of Appeal

Noftice is hamby given that Emest Orliz, the above—named Plalntﬂ’f

nareny appems from the Juugment, eniemd by the Brisioi County Supennr

Court (D. Lloyd Macdonald J.), on March 23, 2007, which dismissed all of

s the Plainhff's claims and the “denial of the Plamtiff’s Motion for
Ramnsndamtion entered by Judga Macdonald on May 3, 2007.

_ ‘Specifically, the Plaintiff appeals the dismlssal of the following -
claims against the Dafandants . L <

- (i) Articie X of the Deuarauon of: ngms of the Massacnusetts
Constitution.

(2) Aricle 108 of the Basic Rights of the Massachussts
uDﬂSﬁtuwu. E

. —— - . .
3 - . - - - -

S.A. 2
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@ Atide JOX of the Decia

ration of Right ¥
Massacl'lusettsConsuu_ ftution. nghts of "?G

Respectfully submitted
- Emast Ortiz, pro se '

SA.3 : 2
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CERTIFICATE OF sachE '

-llﬁl;ll‘lﬂst iz the P'alnﬁff, horety Carﬁf} that the W'lthil‘l Plainuns
NoUS m~ppoeal has Seen .na'ved Mo tl‘a fO"OV"iuu a5 noted USIGW,

. this 29 day of May, 2007.

. Wallloms § Oupplia Eelie
“Altornay for Catherine J. Ortiz
180 Beimont Street -
Broddnn_MA1

AﬂnanﬂmmleﬂuCnaldav
" Office of the Attomey General
One Azhburton Place
' Boston, MA 02108

S
-

QA4
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cgumouwsn._m OF MASSACHUSETTS
Bristol, §§ - Superior Court _
o L o DockotNo.GG-sz-».
e _ [ |
EmestOriiz = -
V.

- Plaintiff

Alan LeBovldge Commissioner L
-Massachusetts Dapartment of Revenue

- (In his official capacity),
'Cathenne J. Drhz :
Defandanis

Plaintiff's Opposition to Defendant Commissioner's Motion to smue
PlaintifPs Notlea of Appoal from Final Judgment

, Ernast Otz hem‘.:-y wumﬁa i uppusmm to Cammtssmner of the
-Massadlmetls Department of. Revenue's -.(harein after referred to as
(‘Commnssumer‘) Mot:an to Strlke the - Plainhﬂ’a Notm of Appeal fmm the Final.

. 'Judgment. In suppmofhm opposlhon the Plamtaffrstates as hllnwn

1. A ﬁnal ]I.Idgl'l'lﬁl'lt of d:smissal was entem:l by this. court on . March
.23, 2007,

2, The Plaintlﬂ’ ﬁlad a Motion for New Trial and fo Alter Judgmant on
Aprl 3, 2007, This court trested the motion “as one for reconsideration” and , -
denied it *for substantially the reasons advancad in the opposition papers.” Thé
Plainﬁff's motion was denied on Aprl 28, 2007 and notics of the sain i€ Was
e 10 the Piairti¥ on May 3, 2007, o

3. The Plgintiff filed his Notice of Apﬁeal on May 29, 2007,

4.  As the Commissmnar mncades that tha Plaintiff has timely
appealed the denial -of his motion for reconsideration, the only lssua before the
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coutt is whether tha PlaintifPs nos!;udgmant motlnn one that this court deemed
as a motion for reconsideration, tolled the time within which the Plaintiff could file
an appeal from this court's entry of judgment. Put another way, the question |
presented is whether the appes! pe nariod began. to fun a5 of the date of this sount's
enhyofjudgmentorasofmedateofﬂwlsmud'senttyofltsdanialofthe
* PlaintifPs Motion for Reconsideration. : |

5.  The Commissioner cisims fhat & “motion forremnsmeramndoes
not stay the running” of the time within which the Plairtiff may timely appesl from
this cout's eniry of judgment. The Plaintiff submits that the Commissioner’s
position is at odds with both statutory and decisional authority. To wit, Rule 4(a)

~ of the Massachusatis Rules of Appallats Procsdire states, in perinent pait, as
follows: | -
"If a timaly motion under the Massamum Rulas of
Civil Procedure is filed in the lowar cour by any pary:
(1) for judgment undar Rule 50(b); (2) under Rule: -
_ 52(!: to amend. or make addmonal findings of fact,
ornot an alteration of the judgment would be
required if the mgtion ie granted; (3) under Rule 59 to
" alter o amand a judgment; or (4) under Ruie 55 for a
now trial, the time for appeal for all parties shall run .
T ﬁumthaaﬂt;yoftheordardenyinganewtﬁalar
' granting or denyfng any other such motion.* (italics
added) _ .

B. The Pigintifrs motion was sryleu as a Motion for New Tnal and to

Alter Judgmem A.lthough this court deemed the motion one of ramnmde;:atlun, _
' the plaintifPs pleading was nonetheless a request within the ambit of Rufé 59(6)
of the Massachusetts Rules of Civil Pmcadura. The reporters notes to, Rule 59
specify in part that “since [a Rule 59(e)] motion affects the finality of the
ivdgment, it mﬂs the time for taking an appeal from the judgmant; the time does
nof hnmn fo rup soain unil after dpspgs_:t_,gﬂ of the _mnﬁrm ﬁl-nlggg added).

Reporters Notes to Rule 59, 2006 main voiume.
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7. Morzover, amrﬂmg io. ihe Reportem Nmes, 'Hute 59(9)
encnmpassas many motions seeking relief of a type which tachnically might not
be considered a motion for a new tnal for example a motion for rehearing,

mnslderaﬁonorvacaﬂon

-8.' Some years ago the Suprame Judidal Court Opmed that
substanca not labels, should control in determining whether a paaﬂudgment -

- motion is a 'Rule 58{a) mation.” Eﬁnﬂm Mannr !"émng Hﬁn e Eﬂﬂ

. Sefling Commission, 384 Mass 233, 236 (1985). There, the coutt arﬁculatad an
~"approach to da'laannina whel:l'uer posuudgmant motions wnuld be treated as Rile
56(e) motions. g : ; g . Rate Setl
mmm 394 Mass at 237 Essantnally. the court held that whare doubm
exist as to the proper. d!aractenzahon of a postjudgment motmn that, Gﬂﬂs Jinto’
question the correctness ufajudgmant the courts of Massachusetis will treat it
asamlaﬁgm motion. Pe : Hosn. Im_ﬂuqmgf_gp, |

9, in ﬁemy_gﬂ. the Rule Setting COH'II'I'IISSIDI’I amued that the
- appellant's motion to vacate the undeﬂymg judgment in the case ‘shoiild hot be
- tmated a5 a motion under Ruls 52(a). 237. h‘h‘iuugh e Appaais Can
. bought the Rule Satting Commlss:on S ﬂawad amumant. the . Sumamq Jugiaal
Court ra;acted it as too namow and in conﬂict with the, Dverardﬂnmmnposes of
the revision' of the Rules of both civil and appellate procedure. . jd. The Plaintiff
- contends that tha Supreme Judltﬁal Court sdnntgggm posifion_ at lgngfwngrt- to
. reflect the philosophy that underglrded the overiaul ‘of-the' rules ofeivil and ¥
- appellata procedure. Indeed, the cour, quating from a 1875 opinion, simd <

'__ms_ o the purposas of the rules of [ovil and] )
~ appellste procedure was undoubtedly to simplify that |
procedure by eliminating many of the previous rigid
statutory time limitations which often served as fatal
or near fatal booby traps for inexperienced or unwary
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' prachtmners taking amsefromthatnal oourttothe
appallatamurt

10.  Pentucket at 237 quoting Giacobbe v. Firs C _
Mgss 209 215 (1975). Pantycket has not baen ovanulad In fact, it has besn
consistently cited for the pmposiﬂon that any postjudgment motion that questions
the legal correcmassofajudgmem must be freated as a motion under Rule
59(e). Please soe Darver v. Waldman, 21 Mass. App. Ct. 558, 252, (1888 ("o
be sure, a tlmaly motion 150 vacate the judgment construed- aemrdmg to the

‘Mass.: 233 234.237 (19&3) as’s motion under Mass. R.-Civ. P. 59(a)to “altér or
amend a judgment’ woild have the affact gf e,!*,.endiﬂg the time to aoneml®); Miir
Ll-_lg!!. 37 Mass. App. Ct. 38, 41 (1999) (when the proper characterization of the

motion is in doubt, courts treat all timely filed motions which question the
ercy Hosp.. Inc.,

SN T
I-i

corfectiess of Uie j JugGHT s Rule 58(e) motions); T
39 Mass. App. Ct, 184, 187 (1995)(‘motions for ramnsideratlon ordlnarlly fall
within: RuIe 59(&)") ' : -

' 1'1'. The Hiaintif’s postjudgment motion unaquivocally cailed into.
quastmn the' cqmamass of this court's judgment. Accordingly, the Plaintiffs
“motion far mmnsldbmﬁon fallsiwmm'i the amblt of Rule 59(e).

For the reasons nrasamed abave the Plalntiff asks this court to denythe '
Defendant Commissioner's Motion to Strike Plaintiffs Notice of Appeal.

™,
. .‘1" -

Respectfully submitled
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- CERTIFICATE OF SERVICE

- I, Emest Ortiz the Plaintiff, hersby ceriify that the within Plaintiffs
Opposition to Defendant Commissioner's Motion to Strike Plaintiff's. Noﬁc: .
- of Appeal from Final Judgment has been sérved upon the following, purstiant
0 Superior Court Rule 8A, as noted below, this 8 day of June, 2007.

.B-y-lh‘g'ullr Mail:

 Wiliam J. Quagiia, Esquire

. Altomsy for Catherios J, Ort
180 Belmont Strest g
Brockton, MA 02301

Attomney General Martha Coakley o
Assistant Altomey General David A Qudeormenn
Office of the Aftormey General o
Onw Ashburton Place

Boston, MA 02108

SA. 9





