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COMMONWEALTH OF MASSACHUSETTS

APPEALS COURT CLERK'S QFFICE
John Adams Courthouse
One Pemberton Squars, Suite 1200
BOSTON, MASSACHUSETTS 02108-1705
(617) 726-8106

July 3, 2008

Michael M. Burke,: Esguixre
1lé Long Pond Road, Suite 9
Plymouth, MA 02360

RE:  No. 2007-P-1390

ERNEST ORTIZ

vs.
COMMISSIONER QF REVENUE & anot%ler
NOTICE OF DOCKET BENTRY
-PleaSE'take=theTthat;;withﬁrespect‘to?the‘MOTION for leave

Lo submit supplemental. appendix in the form included with its
brief filed by Commisgioner of Revenue. (Paper #4),

on Juiy: 3, 2008, the following order was entered on the docket of
the-above-referenced case:

'RE#4 (Revised Action} Supplemental appendix allowed. (C CO FE)
*Notice; .

Very truly yours,
The Clerk's Offjce
Dated: ‘July 3, 2008 .
‘To: Michael M: Burke, Esquire

bDavid &. Guberman; A,A.G.
William J. Quaglia; AA.G.
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COMMONWEALTH OF MASSACHUSETTS

APPEALS CQURT CLERK'S OFFICE
John Adams Courthouse
One Pemberton Square, Suite 1200
BOSTON, MASSACHUSETTS 021 08-1705
{B17).725.8106

July 3, 2008

Michael M. BurkarAEsquine
116 Long. Pond Road,. Suite 9
Blymouth, MA 02360

RE: No. 2007-P-1390

ERNEST ORTIZ
vs.
COM?SSTONER"'UF“EVENUE & another
| . NOTICE OF DOCKET EN'FRY

Please-take“note'that'on'JUly_3, 2008, the following entry
wag made -on the- docket of the above-referenced case:

-Degcision: Rule-1:28 (C O PE). Judgment affirmed. Order denying
- motion for- new trialrand:ta:alter.judgment affirmed. *Notice.
- (See image on fjile.)
Very truly yours,
The Clerk’s Office
Dated: July 3, 2008 "
"To: Michael M. Burke, Egquire.

David A. Guberman, A.A.G,
William J. Quaglia; A'A.C.
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Commonwealth of Massachusetts

Appeals Court for the Commonwealth

At Boston,

In-the case no. 07-P-1390

ERNEST ORTIZ

vs.

- COMMISSIONER QF REVENUE & another.‘

Pending in the Superior

Court for .the County.of. Bristol.

Ordered, that the following entry be made in the docket:

Judgment affirmed. Order
denying motion for new
trial and to alter
judgment affirmed.

By the Court,

Date July 3/
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COMMONWEALTH OF MASSACHUSETTS
APPEALS CQURT
07-P=-1390
‘ERNEST ORTIZ
vs.
COMMISSIONER OF REVENUE & ancther.!

MEMORANDUM AND ORDER_PURSUANT TO RULE 1:28

A judge of the Superior Court allowed the defendants' motion
to-dismi?s the‘plaintiff‘s‘complaint-seeking'a'deciaratory
judgment that the -alimony provisions of G. L. c. 208, § 34,
violate his'rights.to privacy, due- process, and equal protection
under the State and Federal constitutions, as well as the
separation of powers and basic rights ﬁrovisions of the
Massachusetts Declaration of Rights.? Before us is the
plaintiff's appeal'from'theyjudgment'of“dismissal and from the
denial of "his postiudgment "motion for new trial and to alter
judgment., "

Treating the plaintiff's appeal as timely filed;3 we see no

' Catherine J. Ortiz,

2 As the issue was not raised or briefed by the defendants,
we €0 ndt-consider~whetherfthe‘plaintiff may collaterally
challienge  the alimony paymentS'ordered'in'the"divorce“judgment of
January 7, 2000, by means- of a later‘declaratory_judgment'action.

? The timeliness~of'thefplaintiff'S'appeal'from the’ judgment
is called into-question”because“his'original'postjudgment‘mgpion
pursuvant to Mass.R.Civ.P. 59, 365 Mass. 827 {1974), which would

“have tolled the time for filing a notice of ‘appeal, failed to
comply with Superior Court Rules 9A and 9E and was physically
returned to him, The pleintiff then filed a second rackdndomans
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merit to any of his contentions, substantially for the reasons
‘stated by the trial court judge and by the commissioner's brief
ab-pagQS“llttanugﬁ127;~»As-tO'theplaintiff}s particular claim -
thatﬁthe.statute~impermissibly interferes with hisg constitutional
~right to~autunumous~privacy, We see no indication that this
argument. was:misuhderstood: To the contrary, the judge Correctly
perceivedithatanﬂsuch-right,could-be.implicated where the
plaintiff‘had'enteredihto.a-civil_marriage'VUluntarily, thereby
subjecting~himself~t01thellaws of'tHE‘Commdnwealth governing
.marriaQEf:including thcse;pertaining to its dissolution.

U gffirm

Qider- denvin motion for new trial
ggdwtO'alter'ﬁuddment,affirmgg.

By the Court (Cypher, Cohen &

Entered: .July.3,.2008-.

st At /O

motion, which'wasjapparentlyvviewed by;thE'judge;as untimely
underfrule-59'andlhénce.treated~as-armotion pursuant to
Mass:RtCivxPITGU;L365<Mass.~8281119?4}\.'Later;:h0wever} a second
judQE“refﬁsedltomstrikefthe;plainbiff‘s:nwtice,of'appeal_from the
‘final'jﬂdgmentt;a@ceptingLthe¢pi&tntxff‘s;pcsitibn'that the
appeal pﬁ:iad;had;beenftd&led~untii'aftertthe decision . on his
‘Postjudgment .motion. The“seccndﬂjudge'also:stated;that-he would
grant:tha‘plaintiff“leave“tc.file,a.late-notice*af:appeal,
pursuant to MassiR.ALP, 4{c), as-amendedr:37&*massav928:(1979},
if'thewplaintiff*Sﬁposition~on timeliness was incorrest In
these-circumstances,-wewtreat:theuappealuas:nrunpﬁ1v hafara 11a





