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APPEALLANT’S AMENDED RESPONSE TO SHOW CAUSE

___________________________________________________


The Appellant (former husband), pro se with assistance of counsel, amends and moves this court to not dismiss this appeal.  Dismissal would be improper under  Gazil v. Gazil, 343 So.2d 595 (Fla. 1977).  

Whether to dismiss this appeal is discretionary not mandatory with this court. 

This court is authorized to review the contempt proceeding at issue for the dismissal of this appeal.

Legally infirm trial court contempt proceedings and order cannot be the basis to dismiss this appeal.

The trial court proceedings relating to the November 14 2005 and the April 27, 2006 contempt proceedings were legally infirm. Of note,

1. The November 14, 2005 trial court order of contempt is legally infirm.

2.  The Notice of Hearing for the November 7 2005 contempt hearing is non compliant with Family Rule of Court Rule 12.615.

3.  The trial court order is legally infirm because it fails to state the source of funds from which the Appellant could have purged.

4.  The movant failed to provide the required affidavit and verification required in Florida Family Law Rule of Procedure 12.615 (e)

A. Dismissal of Appeal is Discretionary Not Mandatory


Gazil, 343 So.2d at 597,

“[T]he rule in Florida is as follows:  Where the appellant has disobeyed an order of the trial court, the  appellate court may, in its discretion, either entertain or dismiss an appeal.” 


Because the issues in this appeal are issues of first impression before this court, are of great importance to all Floridians not just the Appellant, liberty interests of the Appellant are at issue, and the contempt proceedings of November 2005, and the trial court order of November 14, 2005 and April 27, 2006 (the order herein appealed) are legally infirm, justice would be best served by this court’s entertaining this appeal for review.

B.  This Court is Authorized to Review the Contempt Proceedings at Issue


Gazil, 343 So.2d at 598 (Roberts, J., concurring specially) (emphasis

added) (cited by Justice Shaw dissenting in Kobayashi v Kobayashi, 777 So. 2d 951 (Fla. 2000). 

“Before dismissing for failure to comply, it is necessary  that the trial court make a specific finding that the appellant is able to pay and deliberately refuses to   pay[,] which Order is reviewable by the reviewing court on any motion to dismiss appeal for such failure.”

 C.  Notice of Hearing-Materially  Deficient


Family Law Rule of Court Rule 12.615(b) contains mandatory language that when absent creates a materially defective notice and the subsequent proceedings and order are void.  (Bruseau v Bruseau, 5D06-1567, April 27, 2007)

Florida Family Law Rule of Procedure 12.615(b)

“(b) Motion and Notice. …

…This notice must also state whether electronic recording or a court reporter is provided by the court or whether a court reporter, if desired, must be provided by the party.” [Emphasis added]

The Notice of Hearing does not contain this mandatory statement.

D.  The Trial Court Order Fails to Identify the Source of Funds for Payment

Florida Family Law Rule of Procedure 12.615(d)(1), mandates an order of contempt identify the source of the funds from which the paying spouse can purge.  The trial court orders here are non compliant with the rule and therefore void.

FL. Family Law Rule of Procedure 12.615 (d)(1)

(1) An order finding the alleged contemnor to be in contempt shall contain a finding that a prior order of support was entered, that the alleged contemnor has failed to pay part or all of the support ordered, that the alleged contemnor had the present ability to pay support, and that the alleged contemnor willfully failed to comply with the prior court order. The order shall contain a recital of the facts on which these findings are based. [Emphasis added]

E.  April 26, 2206 Trial Court Order of Contempt is the Basis for this Appeal

A Catch 22 is created if this court denies this appeal of the April 26, 2006 Contempt Order.  Kobayashi 777 So. 2d, Justice Pariente, dissenting 

“The result of the Third District's order of dismissal and this Court's dismissal of the petition is to place a litigant such as Hiroaki Kobayashi in a Catch-22 position.  Kobayashi appealed the contempt order claiming that he lacks the ability to pay, but then the court dismissed his appeal unless he complied with the very order he was appealing.”


Dismissing this appeal of the April 26, 2006 contempt order would also conflict with the Appellant’s right of appellate review. ( Gazil 343 So. 2d 595, “The Constitution of Florida creates the right to appeal. As said in Willey v. W.J. Hoggson Corporation, 89 Fla. 446, 105 So. 126 (1925)…” )

F.  No Affidavit of Non Compliance or Verification


The trial court order ordering incarceration with a time period to purge triggered Florida Family Law Rule of Procedure 12.615 (e).  The Appellee failed top comply with this rule, therefore the trial court order of contempt is void.


Florida Family Law Rule of Procedure 12.615 (e)

“…If the court orders incarceration but defers incarceration for more than 48 hours to allow the contemnor a reasonable time to comply with the purge conditions, and the contemnor fails to comply within the time provided, the movant shall file an affidavit of noncompliance with the court. If payment is being made through the Central Governmental Depository, a certificate from the depository shall be attached to the affidavit…” [Emphasis added]

Appendices

1. Notice of Hearing for November 14, 2005 Contempt Hearing

2.  Order of Contempt November 2005

3.  Order of Contempt April 27, 2006

Prayer for Relief


Wherefore for the above stated reasons and law it would be improper for this court to dismiss this appeal.  The Appellant prays this court will not dismiss this appeal and will entertain this appeal.

Respectfully submitted,

___________________________

Robert W. Radloff, pro se, prepared with assistance of counsel          
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